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This Issue in Brief 


A Proposal for Considering Intoxication at 
Sentencing Hearings: Part II. Author Charles 
Felker completes his investigation of how an 
offender’s intoxication at the time of the crime 
should affect his sentence. In Part I (Federal 
Probation, December 1989), the author challenged 
the theoretical basis of the U.S. Sentencing 
Commission’s determination that intoxication is 
“not ordinarily relevant” at sentencing. Instead, 
he concluded that an offender’s intoxication 
during commission of a crime was an important 
factor to be weighed in imposing sentence. Part II 
presents the results of a survey of state laws and 
court cases and makes a proposal for weighing an 
offender’s intoxication at the time of the crime at 
sentencing proceedings. 


Not Ordinarily Relevant? Considering the 
Defendants’ Children at Sentencing.—The 
second article in this issue also discusses the 
relevance of offender characteristics in 
determining whether a sentence should be outside 
the Federal sentencing guidelines. Specifically, 
author Eleanor L. Bush looks at consideration of 
defendants’ dependent children when imposing 
sentence. The author finds support for such 
consideration from the purposes and goals of the 
criminal justice system, from the experience of 
sentencing judges, and from research on the 
effects of incarceration on prisoners’ children. She 
sets forth oprinciples for examining’ the 
circumstances of the case, including sentencing to 
avoid depriving children of parental care and to 
avoid jeopardizing a familys means of financial 
support. 


When Probation Becomes More Dreaded 
Than Prison.—As prisons have become more 
crowded, the pressure to divert nondangerous 
offenders to probation has increased. Since it is 
generally agreed that the public is in no mood to 
coddle criminals, “new” probation programs are 
being fashioned that are designed to be tougher 
and more punitive than normal probation. While 


evaluating several sanctions, author Joan 
Petersilia became aware of an_ interesting 
phenomenon that such programs are producing: 
In their efforts to become more _ punitive, 
intermediate sanctions often become more severe 
and dreaded than prison, at least in the offenders’ 
minds. A research strategy is suggested that 
could be used to test whether the preliminary 
ideas discussed in this article are empirically 
valid. 
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A Practical Application of Electronic 
Monitoring at the Pretrial Stage.—This article 
examines the development and operations of 


pretrial services in Lake County, Illinois. 
According to authors Keith W. Cooprider and 
Judith Kerby, the incorporation of a pretrial 
services unit affected the various components and 
processes of the local criminal justice system but, 
once established, became an integral part of that 
system. Besides providing quality information to 
the court for the purposes of bail decisions, the 
Pretrial Services Program supervises defendants 
and monitors their compliance with court-ordered 
conditions of release. Preliminary analysis of data 
suggess that the level of supervision (electronic 
monitoring vs. supervision without the use of 
electronic monitoring) is related to the type of 
violation committed as well as to the frequency of 
violations. 

The Organizational Structure of Prison 
Gangs: A Texas Case Study—tThe rapid 
increase in prison gang violence has become a 
serious problem for prison administrators and 
police officials in America. Thus far, 114 prison 
gangs with an estimated total membership of 
12,634 have been identified in 33 prison systems. 
Yet—contends author Robert S. Fong—the strict 
code of silence required of all gang members, the 
absence of an effective gang tracking system, and 
the reluctance of prison authorities to allow 
gang-related research have isolated prison gangs 
from scholars’ interested in empirical 
investigations. Based on interviews with former 
gang members and prison officials, this article 
reveals, for the first time, the organizational 
characteristics of the two largest prison gangs in 
this country: the Texas Syndicate and Mexican 
Mafia. 

Mental Health Treatment in the Federal 
Prison System: An Outcome Study.—There has 
been considerable writing on the subject of prison 
mental health care and its many problems and 
inadequacies. Absent, however, has been outcome 
data which in any way attempt to measure the 
effectiveness of such health care. According to 
author M. A. Conroy, the Mental Health Service 
of the Medical Center for Federal Prisoners has 
routinely followed all patients discharged to other 
correctional facilities over an 68-year period. 
Results indicate that a high percentage of those 
discharged do adjust adequately to regular correc- 
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tional environments. Only a small percentage 
must be returned for further treatment. These 
results are encouraging for practitioners who are 
trying to establish short-term, acute care services 
within prison systems. 


Group Counseling and the High Risk 
Offender.—Author James M. Robertson studied 
90 individuals under supervision by US. 
Probation in the Federal Judicial District of 
North Alabama who were required to attend 13 
weeks of group counseling. Each offender was 
scored by a federally endorsed recidivism 
prediction device which classified them into three 
categories of recidivism risk: low, medium, and 
high. The offenders in each group were then 
compared by group counseling attendance and 
parole or probation revocation to determine if the 
amount of group counseling had any effect upon 
predicted group behavior. The study found that 
high risk offenders avoided group counseling and 
continued to behave as predicted. 


Beyond Reintegration: Community 
Corrections in a_  Retributive Era—tThe 
pressures of prison crowding have generated 
renewed but redirected efforts in community 
corrections. Author Peter J. Benekos reviews some 
issues and ideological views which suggest that 
“contemporary” community corrections is 
abandoning the reintegration rationale in favor of 
a restraint model. According to the author, the 
reactive, risk-control posture which characterizes 
recent “programs” indicates that alternatives to 
incarceration are motivated not by therapeutic- 
integrative considerations but rather by 
punitive-restrictive ones. This article uses the 
inclusion-exclusion conceptualization of social 
control to discuss the status of community 
corrections. 


The Hidden Juvenile Justice System in 
Norway: A Journey Back in Time.—According 
to author Katherine van Wormer, Norway utilizes 
an informal system of justice for dealing with 
youths in trouble with the law. This is a system 
built on trust in social workers and in the 
treatment they provide. The process takes place 
behind closed doors, shielded from public or 
professional criticism. The author writes in the 
hopes that Norway will come to recognize the fine 
line between treatment and punishment and that 
children, too, have rights. 


All the articles appearing in this magazine are regarded as appropriate expressions of ideas worthy of thought, but their 
publication is not to be taken as an endorsement by the editors or the Federal Probation System of the views set forth. The 
editors may or may not agree with the articles appearing in the magazine, but believe them in any case to be deserving of 


consideration. 


A Proposal for Considering Intoxication 
at Sentencing Hearings: 
Part II” 


By CHARLES J. FELKER 
Associate, Hogan and Hartson, Washington, DC 


Introduction 


HE UNITED States Sentencing Com- 

mission declared in an initial policy state- 

ment that an offender’s intoxication at the 
time of the crime is “not ordinarily relevant” to 
the determination of his sentence. However, our 
review of policy considerations in Part I found 
that offender intoxication is a relevant and impor- 
tant factor in sentencing decisions because intoxi- 
cation is highly correlated with criminal activity 
and because alcohol abuse can be effectively 
treated in many cases. 

Moreover, we found in Part I that there is no 
constitutional prohibition on either mitigating or 
aggravating the sentence of a convicted offender 
based on his intoxication at the time of the 
crime. Current theories suggest that even con- 
duct associated with chronic alcoholism can be 
the basis for an aggravated sentence because such 
conduct, although it is very difficult to change, is 
within the offender’s control. 

Finally, we found that retribution, rehabilita- 
tion, and incapacitation, three major theories of 
punishment, justify the use of an offender’s intox- 
ication at the time of the crime as a mitigating 
factor in many cases. According to retributive 
theory, intoxicated offenders are less culpable 
than sober offenders because alcohol affected their 
decision to commit the crime. Rehabilitative theo- 
ry also suggests that intoxicated offenders should 
receive mitigated sentences with required treat- 
ment because such offenders are more likely to be 
reformed of their criminal tendencies by treat- 
ment of their desire to drink. But, we also found 
that these theories of punishment would not justi- 
fy mitigating the sentence—and might call for 
aggravating the sentence—of certain offenders. 
Offenders that have a history of repeated crimi- 
nal conduct linked to intoxication know that their 
decision to become drunk is likely to lead to 
crime and are culpable on that basis. If these 
repeat offenders are not otherwise good candi- 
dates for rehabilitation, retribution, rehabilitation, 


*Part I of this article appeared in the December 1989 
issue of Federal Probation. 


and incapacitation theories would justify aggra- 
vated sentences. 

In Part II, we will present the results of our 
survey of court cases in states where the issue of 
sentencing intoxicated offenders has been dis- 
cussed. In these cases, state courts have applied 
rules consistent with our findings in Part I. State 
courts consider intoxication at the time of the 
crime to be relevant and important in determin- 
ing the appropriate sentence. These state court 
decisions support the proposition that intoxication 
should be available as a mitigating factor to the 
extent that intoxication impaired the offenders 
capacity to appreciate the wrongfulness of his 
conduct at the time of the crime. However, if the 
offender’s intoxication has repeatedly resulted in 
criminal conduct to the extent that defendant’s 
decision to become drunk is equivalent to a deci- 
sion to commit crime, then the offender’s intoxica- 
tion can Fe an aggravating factor unless the of- 
fender is otherwise a good candidate for rehabili- 
tation. These rules are delineated in more detail 
in our proposal at the end of Part II. The results 
of our survey of state law are summarized in 
tables 1 and 2. 


Survey Method 


State criminal courts face daily the problem of 
intoxicated people who commit crimes. Unfortu- 
nately, much of the reasoning employed by these 
courts in dealing with this problem is not avail- 
able to us. Trial court opinions are not published, 
and many states do not provide appellate review 
of legally imposed sentences.’ Thus, the results of 
our study are limited to what appellate courts 
have held in some states that do provide such 
review. We reviewed the statutes and case law of 
30 states* of which 22 had addressed the issue of 
intoxication as a factor at sentencing. Seventeen 
of these states had dealt with this issue in some 
detail in the development of their common law. 


1See: American Bar Association, Standards Relating to Appellate 
Review of Sentences, (1967) Gerhard O. W. on Appeal: 
Appellate Review of Legal but Excessive Sentences. 15 Vand. L.Rev. 671 
(1962). 


*We selected these states from lists of states which provide appellate 
review of sentences. As these 
be certain that we included all the states that provide such review in our 
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We focused our attention on intoxication as a 
mitigating or an aggravating factor at state sen- 
tencing hearings and as a reason for an upward 
or downward departure from a presumptive sen- 
tence supplied by a guideline system. A brief 
summary of the findings of our survey follows. 
Only six of the states in our survey have spe- 
cifically addressed by statute the issue of sentenc- 
ing offenders who were intoxicated at the time of 
the crime (see table 1). Two states explicitly pro- 


TABLE 1. INTOXICATION AS AN AGGRAVATING OR 
A MITIGATING FACTOR AT A GENERAL 
SENTENCING PROCEEDING 


Statutory Case Law Case Law Can Reduce 


Mitigating 
Factor 


excluded 


excluded 


Alaska 
Minn. 
Wash. 
Calif. 
Colo. 
Ind. 
Il. 
La. 
Pa. 
Ariz. 
Fla. 
Idaho 
Neb. 


-- neither included nor excluded. “See 1989 Tenn. Statute 
discussed in “Some Important Limits,” below. 


*Louisiana and Texas. For a discussion of Tennessee, the sixth state 
that has a statute discussing intoxication, see “Some Important Limits,” 


‘Alaska, Minnesota, and Washington. 


"For — Mitigating — may include: Impaired capacity to 
appreciate the wrongfulness of defendant’s conduct or to conform his 
conduct to the requirements of law; Substantial reasons for «ccswe n-* 
reduces culpability. Note: a recently enacted 
voluntary intoxication from serving as a basis for finding gap 
capacity.” Tenn. Code Ann. § 40-35-113(8) (Michie Supp. 1989). ks 
prior Tennessee case implied that voluntary intoxication could %» 
mitigating factor where it was a substantial reason for excuse »wi 
amounting to a trial defense. State v. Leach, 684 S.W.2d 655, 660 (Texs:. 
Cr. App. 1984). See also “Some Important Limits,” below. 


“But see discussion of Tennessee in “Some Important Limits,” below. 


"In 1983, Maryland repealed a provision that included intoxication as 
a condition that could satisfy an “impaired capacity” mitigating factor in 
Maryland's capital sentencing statute. However, in a preamble to the 

legislation, the General Assembly stated that it intended that 
factors—at capital sentencing proceedings. 1 Ws, 
Md. Code Ann. Art. 27, § 413(g) (4) (1987). on 

and Pennsylvania. Colorado courts have 
not discussed whether intoxication is a mitigating factor at a general 
sentencing 


*Arizona, Florida, Idaho, Nebraska, New Jersey, and North Carolina. 
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vide either by statute or by judicial construction 
of a statute that voluntary intoxication at the 
time of the crime is a mitigating factor.’ Three 
other states, by statute, exclude intoxication as a 
mitigating factor at sentencing‘; however, courts 
in these states have nullified such statutes and 
continue to consider intoxication as an important 
factor in sentencing. 

Ali of the other states in our survey have a 
general statutory mitigating factor—either in 
their death penalty sentencing laws or in their 
general sentencing rules—which would arguably 
be satisfied by the intoxication of the defendant 
at the time of the crime.’ But these other state 
statutes do not specifically address the issue of 
offender intoxication at sentencing and neither 
specifically include nor specifically exclude consid- 
eration of this issue.’ At capital sentencing pro- 
ceedings, eight states specifically provide by stat- 
ute that intoxication satisfies the general mitigat- 
ing factor (see table 2).’ 

Of the eleven states that do not specifically 
address this issue by statute, four consider intoxi- 
cation a mitigating factor at sentencing, but find 
a history of substance abuse linked with crime or 
a history of failure in treating the substance 
abuse problem an aggravating factor.® Six states 
consider intoxication a potential mitigating factor 
at sentencing but exclude intoxication from con- 
sideration as either mitigating or aggravating 
where the defendant has a history of substance 
abuse linked to crime or a history of failure in 
treating the substance abuse problem.’ 


TABLE 2. STATUTORY MITIGATING FACTORS 
AT CAPITAL SENTENCING PROCEEDINGS 


Is Intoxication Included as a Mitigating Factor? 


*See footnote 7. 


4 
YES YES YES 
PF YES YES YES 
| YES YES YES 
YES YES YES 
- YES YES 
YES YES YES | 
YES YES YES 
YES YES YES : 
YES YES YES 
YES NO YES 
YES NO YES 
YES - YES ‘ 
YES NO YES 
NJ. YES NO YES 
N.C. YES NO YES 
Tenn. YES* ~- YES 
Tex. || YES - NO 
Aris. 
Ark. 
Calif. YES 
Colo. YES 
Conn. - 
| Fla. 
Idaho 
I. 
Ind. YES 
La. YES 
Md. 
YES 
Neb. YES 
NJ. YES 
N.C. 
Okla. 
Ore. 
Pa. 
Tenn. YES 
Tex. 
Wash. = 


Intoxication Is Relevant at Sentencing 


The United States Sentencing Commission con- 
cluded that intoxication is “not ordinarily rele- 
vant.”” The Sentencing Commission is wrong. 
Both the considerations in Part I and the results 
of our survey make clear that intoxication is an 
important factor to be considered in choosing an 
appropriate sentence. 

Every state that we surveyed took into account 
an offender’s intoxication at the time of the crime 
at sentencing. Indeed, courts in three of the 
states in our survey took account of the offender’s 
intoxication in imposing sentence even though 
statutes in those states prohibited the consider- 
ation of intoxication as a mitigating factor. The 
fact that courts in these three states nullified 
statutes in order to continue to consider intoxica- 
tion in setting a sentence demonstrates the un- 
workability of the Sentencing Commission’s Policy 
Statement. 

Statutes enacted in Alaska, Minnesota, and 
Washington limited intoxication as a reason for 
aggravating or mitigating a sentence. Courts in 
each of these states in effect nullified such stat- 
utes and considered intoxication as an important 
factor which at times mitigated and at other 
times aggravated sentences. 

In Alaska’s presumptive sentencing statutes, 
the language could not be clearer: “[vjoluntary 
alcohol or other drug intoxication or chronic alco- 
holism or other drug addiction may not be consid- 
ered an aggravating or a mitigating factor.”” 
Courts have nullified this statutory prohibition, 
however, by relying on the Alaska Constitution 
which requires that “[plenal administration shall 
be based upon the principle of reformation and 
upon the need for protecting the public.”” Courts, 
relying on this constitutional provision, have de- 
veloped an indirect way of aggravating and miti- 
gating the sentences of defendants with substance 
abuse problems where such action would serve 


“United States Sentencing Commission, Sentencing Guidelines, § 5H1.4 
(Policy Statement). 

“Alaska Stat. § 12.55.155(g) (1984). 

“Article I, § 12, Alaska Constitution. 

"721 P.2d 639, 643 n. 1 (Alaska App. 1986). 

“706 P.2d 341, 342 (Alaska App. 1985). 


“Bloomstrand v. State, 656 P.2d 584, 590-91 (Alaska App. 1982); State 
v. Ahwinona, 635 P.2d 488, 492 (Alaska App. 1981). 


“Minn. Sentencing Guidelines I1.d.2.a(3) and Comment II.D.201 (1989). 

366 N.W.2d 744, 747, review denied, (Minn. July 17, 1985). 

"Note: The court could have justified an upward departure in this case 
because intoxication was an element of the instant offense, reckless 
driving, but it did not rely on this analysis. 

302 N.W.2d 643, 646 (Minn. 1981). 
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the purposes of rehabilitation and incapacitation. 
Instead of departing from the presumptive sen- 
tence, Alaska courts increase or decrease the 
amount of time that must be served prior to 
parole eligibility. The result—a longer or shorter 
amount of time served for a substance abuser—is 
similar to what the result would be if substance 
abuse were a legal aggravating or mitigating 
factor. 

In Tucker v. State,* the Alaska Court of Ap- 
peals wrote: “Although evidence of alcoholism and 
voluntary consumption of alcohol cannot be con- 
sidered by a sentencing court as an aggravating 
or mitigating factor in and of itself, . . such 
evidence may be considered to the extent that it 
reflects on a defendant’s prospects for rehabilita- 
tion.” The Tucker Court approved the sentencer’s 
decision to give Tucker the maximum sentence in 
part because of his substance abuse problem com- 
bined with past convictions and failed attempts at 
treatment. In Yerk v. State,“ the court approved a 
trial judge’s decision to consider Yerk’s substance 
abuse problem a mitigating factor (even though 
other aggravating factors required that his overall 
sentence be aggravated) because Yerk had made 
progress in treating his addiction; this mitigating 
factor was based on Yerk’s good prospects for 
rehabilitation. But in two prior cases, the court 
had affirmed aggravated sentences for defendants 
that had histories of alcohol-related violence be- 
cause they had poor prospects for rehabilitation 
and required incapacitation.” 

The Minnesota Sentencing Guidelines also limit 
a sentencing judge’s ability to consider voluntary 
drug or alcohol use at sentencing. The Minnesota 
Sentencing Commission rejects intoxication as a 
mitigating factor and as a reason for departing 
either upward or downward from the recommend- 
ed guideline sentence.” In State v. Loitz,” the 
Minnesota Court of Appeals announced a major 
exception to the sentencing guidelines. The court 
affirmed an upward departure from the recom- 
mended sentence because Loitz was intoxicated at 
the time of the crime, noting that: “appellant has 
shown a callous disregard for the consequences of 
chemical use. While intoxication at the time of 
the offense is not a valid factor [under the guide- 
lines], a history of chemical abuse and disregard 
for its effects is a valid factor to consider.” The 
court thus appeared to hold that although intoxi- 
cation was barred from consideration, conduct 
associated with alcoholism could be an aggravat- 
ing factor.” 

The Minnesota Supreme Court took advantage 
of this Loitz exception in two later cases. In State 
v. Garcia,” the Supreme Court affirmed an up- 
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ward durational and dispositional departure from 
the guidelines in part because Garcia had a 
chemical dependency, a history of antisocial acts, 
and a record of failure in treating his addiction. 
In State v. Trog,” the Supreme Court affirmed a 
downward durational and dispositional departure 
from the recommended guideline sentence because 
Trog, who was intoxicated at the time of the 
crime, had no prior convictions and was a good 
candidate for rehabilitation. The court did not 
explicitly rely on Trog’s intoxication in justifying 
the departure. 

More recently, in Jackson v. State,” the Su- 
preme Court adopted a new rule. Jackson had a 
severe chemical dependency, a long juvenile re- 
cord, and prior failures in treatment programs. 
The sentencer had departed both dispositionally 
and durationally giving Jackson an aggravated 
prison term. The Supreme Court modified this 
sentence and declared the following rule: “Factors 
such as prior failures in treatment and a defen- 
dant’s drug use or dangerousness are factors 
which can be considered in determining whether 
to depart dispositionally but may not be consid- 
ered as grounds for a durational departure.” 

The Washington State Sentencing Guidelines 
exclude the voluntary use of drugs and alcohol as 
a reason for mitigating a sentence or departing 
downward from the recommended guideline sen- 
tence.” Like the Minnesota courts, Washington 
courts made an exception to this prohibition in 
order to allow evidence of substance abuse to be 
considered at sentencing. In State v. Weaver. the 
Washington Court of Appeals explicitly adopted 
the holding in State v. Loitz, supra, and held that 
although drug and alcohol use was excluded from 
consideration, a history of substance abuse plus a 


323 N.W.2d 28, 29-31 (Minn. 1982). 


"329 N.W.2d 66, 67 (Minn. 1983). 


™Wash. Rev. Code Ann. § 9.94-A. 390 (1) (e) (1988); The Guidelines 
further provide that a sentencer should only consider factors relevant to 
the crime itself or to the offender’s prior record. Wash. Rev. Code Ann. § 
9.94-A.340 (1988). This provision suggests that substance abuse should 
not be a reason for departure upward or downward. 

™State v. Weaver, 46 Wash. App. 35, 729 P.2d 64, 68-69, review denied, 
107 Wash.2d 1031 (1987). 


49 Wash. App. 427, 743 P.2d 853, 855-56 (1987). 


also: discussion of Tennessee in “Some Important Limits,” below. 

™See: Table 2; Colorado simply makes the influence of drugs or alcohol 
an automatic mitigating factor in death penalty cases. Colo. Rev. Stat. § 
16-11-103(5) (i) (1986). 
"Case law of the other four states is discussed below. 


™State v. Moose, 310 N.C. 482, 313 S.E.2d 507, 518-19 (1984); State v. 
Irwin, 304 N.C. 93, 282 S.E.2d 439, 447-48 (1981); N.C. Gen. Stat. § 
15A-2000(f) (6) (1988). 


"80 N.C. App. 496, 342 S.E.2d 532, 533-34 (1986). 
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disregard for its effects was an aggravating cir- 
cumstance; the court affirmed an upward depar- 
ture in such a case. In a later case, State v. 


Ward,™ the court held that it was not error for 
the sentencer to consider Ward’s alcoholism as a 
potential mitigating factor. The court did not 
discuss the merits of the issue of whether the 
statutory bar on evidence of intoxication extended 
to evidence of alcoholism or addiction. 

Thus, despite clear attempts by state legisla- 
tures to preclude consideration of intoxication or 
alcoholism as factors at sentencing, courts have 
either ignored the statutory preclusion in the 
name of the purposes of sentencing enshrined in 
the state constitution (Alaska) or carved excep- 
tions to the statutory language in order to allow 
courts to weigh evidence of a defendant’s past 
history of substance abuse. Clearly sentencing 
tribunals believe that intoxication is an important 
factor to weigh in determining sentence. 


Intoxication That Impairs Capacity to Appreciate 
Criminality Is a Mitigating Factor 


Now that we have seen that intoxication is 
relevant, we must ask: Should intoxication be 
aggravating or mitigating? The results of our 
survey of state law reveal that judges generally 
consider intoxication at the time of the crime to 
be a mitigating circumstance. All but one of the 
17 states that have published opinions about 
intoxication at sentencing have allowed intoxica- 
tion to be a mitigating factor in some cases (see 
table 1)* Out of all the states included in the 
survey, eight only allow intoxication to mitigate a 
sentence—not to aggravate—whereas nine states 
allow intoxication to aggravate in certain circum- 
stances discussed below. In addition, eight of the 
states in our survey included in their death pen- 
alty statutes provisions that make intoxication a 
mitigating factor where it impairs the actor’s 
capacity to conform his conduct to the require- 
ments of the law.* We can see no principle that 
would make intoxication a mitigating factor only 
at a capital sentencing but not at other sentenc- 
ing proceedings. A brief description of the case 
law of four of the eight states that provide that 
intoxication can only be a mitigating factor at 
sentencing follows.” 

The North Carolina Supreme Court has includ- 
ed intoxication among the circumstances that can 
establish the mitigating factor of impaired capaci- 
ty in death penalty cases. The Supreme Court 
relied in part upon the Model Penal Code in 
justifying this rule.” In State v. Ragland,” the 
North Carolina Court of Appeals held that intoxi- 
cation and addiction could qualify as “a mental or 


6 
| 
) 
*Note: Colorado, the one state that does not provide that intoxication 
: is a general mitigating factor, has not excluded intoxication from 
7 consideration; Colorado courts simply have not discussed the issue. See 
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physical condition that reduces culpability” or 
reduces capacity under the state’s sentencing 
statute.” The court thus held that the sentencing 
court would have to decide at its discretion 
whether the intoxication indeed reduced capacity. 

The Idaho Supreme Court also follows the rule 
that intoxication is a proper mitigating factor 
where it impairs capacity. The court supports this 
approach in a death penalty case as being consis- 
tent with the Model Penal Code.” But, in a later 
case, the Idaho Supreme Court made clear that 
such mitigation is not appropriate in every case. 
In State v. Martinez,” the defendants, brothers, 
brutally raped their young cousin. The trial court 
sentenced them to fixed terms of imprisonment in 
excess of 75 years. The Idaho Appeals Court held 
that these sentences were excessive because the 
trial court had relied exclusively on retribution in 
setting the sentences and had failed to consider 
the defendants’ potential for rehabilitation.” The 
defendants had admitted past problems with 
alcohol and were intoxicated at the time of the 
crime. The court noted that “[tJhe influence of 
alcohol weighed heavily in this case.”"“ Defendants 
also had juvenile records and misdemeanor con- 
victions.* 

The Idaho Supreme Court reversed and held 
that the trial courts failure to consider 
defendants’ potential for rehabilitation was not an 
abuse of discretion. However, the court invited 
the trial court to reconsider the sentences, on. 
defendant’s motion, in light of all four purposes of 
sentencing, including rehabilitation.” The trial 


*N.C. Gen. Stat. § 15A-1340 4 (a) (2) (d) and (e) (1988). 

"State v. Osborn, 102 Idaho 405, 631 P.2d 187, 196 n.5, 197 (1981). 

"109 Idaho 61, 704 P.2d 965, reversed, 111 Idaho 281, 723 P.2d 825, 
denial of motion for reduction of sentence affirmed, 113 Idaho 535, 746 
P.2d 994 (1987). 

"704 P.2d at 972. 

“Id. 

"la: 

“723 P.2d at 828. 

"746 P.2d 994. 

"Id. at 995-996. 

“Id. at 996 n.l [citation omitted] [emphasis added]. 

“Id. at 997 [emphasis original]. 


“126 Ariz. 283, 614 P.2d 825, 832 n. 5 (1980) cert. denied, 449 U.S. 
986 (1980). 


145 Ariz. 389, 701 P.2d 1197, 1202-1203 (Ariz. App. 1985). 

“138 Ariz. 408, 675 P.2d 295, 296 (Ariz. App. 1983). 

“Neb. Rev. Stat. § 29-2523(2) (g) , and § 29-2521 (1985). See also: 
State v. Reeves, 216 Neb. 206, 344 N.W.2d 433, 448 (1984), cert. denied, 
469 U.S. 1028 (1984). 


“State v. Turner, 221 Neb. 852, 381 N.W.2d 149, 153 (1986); State v. 
Gamron, 186 Neb. 249, 182 N.W.2d 425, 426-427 (1970). 


“State v. Dobbins, 221 Neb. 778, 380 N.W.2d 640, 642 (1986). 


court refused to modify the original sentences, 
and the Idaho Supreme Court affirmed.” The 
court approved the trial court’s refusal to allow 
any mitigation of the sentences because the other 
purposes of sentencing, particularly general deter- 
rence, overrode defendants’ rehabilitative needs.” 
In a concurrence; Bistline, J., stated that 
although “ingestion of drugs and alcohol, .. . 
resulting in impaired capacity to appreciate crimi- 
nality of conduct, could be a mitigating circum- 
stance,” “[olur opinion today now makes it crys- 
tal clear that criminal conduct short of murder 
does not in all instances require consideration of 
rehabilitation—which is likely a sign of the 
times.“ 

The Arizona Supreme Court held in State v. 
Jordan,” that intoxication must be available as a 
potential mitigating factor in death penalty cases 
under the statutory mitigating factor of impaired 
capacity. In State v. Suniga,” the court held that 
intoxication was a potential mitigating factor for 
all crimes, not just death penalty cases, and that 
it was an actual mitigating factor where it im- 
paired the defendant’s capacity to appreciate the 
wrongfulness of his conduct. The court was care- 
ful to note, however, that intoxication could only 
mitigate in cases where it indeed did impair the 
defendant’s capacity to conform his conduct to the 
law. In State v. de la Garza,“ the Arizona Court 
of Appeals held that defendant's intoxication 
would not count as a mitigating factor because he 
had a prior criminal record and several failures 
in treatment programs; the court cited the pur- 
pose of incapacitation. 

Nebraska has a death penalty mitigating factor 
of impaired capacity resulting from mental dis- 
ease or intoxication.“ The Nebraska Supreme 
Court, however, has chosen not to apply this 
mitigating factor automatically in non-capital 
cases. The Supreme Court has held that if a 
defendant purposely becomes intoxicated knowing 
that he is likely to commit crime in that condi- 
tion and if he has a history of substance abuse, 
then intoxication will not count as a mitigating 
factor, but it will not be an aggravating factor 
either.“ But, in Nebraska, successful completion 
of an alcohol treatment program can mitigate 
even where the defendant has a history of sub- 
stance abuse and crime.“ 


Intoxication That Results in Repeated Criminal 
Conduct Can Be an Aggravating Factor Unless 
the Offender Is a Good Candidate for Rehabil- 
itation 
We noted in Part I that conduct associated 

with intoxication, even when it results from 


chronic alcoholism, can legitimately be punished. 
A state might choose to discourage intoxication in 
any number of ways because intoxication tends to 
increase crime rates.“ Thus, we can see several 
reasons for providing that intoxication could be 
an aggravating factor at sentencing in some 
cases. When chronic alcoholics have become a 
continuing danger to society, incapacitation theory 
might call for a long prison term or forced inpa- 
tient treatment. Moreover, when an individual 
continues to persist in conduct he knows to be 
culpable, or when becoming intoxicated is itself a 
malum in se act because he knows that harm 
will result, retributive theory also might call for 
an aggravated sentence. Our analysis in Part I 
thus provides us with a general outline of an 
exception to the rule that intoxication should be a 
mitigating factor where it impairs capacity: Intox- 
ication should be an aggravating factor if the 
offender has a substantial history of invoxication 
linked to criminal activity, unless he is otherwise 
a good candidate for rehabilitation. The six states 
surveyed below have applied this exception. 

In 1979 in People v. Simpson,” the California 
Court of Appeals addressed a very sympathetic 
case involving a chronic alcoholic. Simpson was 
convicted of two burglaries. He was an alcoholic 
who, after sharing 10 quarts of beer and a fifth 
of rum, broke into a liquor store and stole liquor 
and cigarettes. The police found Simpson by 
following a trail of broken bottles from the liquor 
store.” The Court of Appeals held that the trial 
court had erred in failing to consider intoxication 
as a possible mitigating circumstance under a 
California law which made a “physical condition 
that reduced culpability’ a mitigating factor.” 
Simpson was followed by a series of cases that 
distinguished it and found long-standing addiction 
combined with a failure to deal with the addic- 
tion to be an aggravating factor.” In People v. 


“See “Does Alcohol Contribute to Crime” in Part I. 

“90 Cal. App.3d 919, 154 Cal. Rptr. 249 (1979). 

154 Cal. Rptr. at 251. 

"Zd. at 254; Cal. Rules of Court, Rule 423 (b) (2) (1989). 


“People v. Regalado, 108 Cal. App 3d 531, 166 Cal. Rptr. 614 (1980); 
People v. Lambeth, 112 Cal. App.3d 495, 169 Cal. Rptr. 193 (1980); 
People v. Reid, 133 Cal. App.3d 354, 184 Cal. Rptr. 186 (1982). 


"195 Cal. App.3d 957, 240 Cal. Rptr. 752, 756 (1987), review denied, 
(January 6, 1988). 


“Id. at 756; See also, Yerk v. State, 706 P.2d 341 (Alaska App. 1981). 


“See also: State v. Dobbins, 380 N.W.2d 640, 642 (Neb. 1986) 
discussed above. 


42 Tll.2d 159, 246 N.E.2d 256 (1969). 
"246 N.E.2d at 258-259. 

"Id. at 259. 

"Id. at 260-261. 
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Reyes," the court reconciled these cases and intro- 
duced a new rule. 

Alcoholism or drug addiction may be regarded as a ‘men- 
tal or physical condition’; but a separate finding that the 
condition significantly reduced culpability or partially ex- 
cused the conduct must be made. Where those or any other 
substance abuse problems are out of control, and the defen- 
dant either engages in crime to support his substance abuse 
habit, or uses that habit as an excuse or explanation for 
continued criminal conduct [footnote omitted], and the 
defendant shows little incentive or ability to change, the 
substance abuse habit does not ‘significantly reduce’ his 
culpability for the crime, nor does it make the criminal 
conduct ‘partially excusable’. . . 

Indeed, where, . . . the substance abuse problem has led 
to behavior described as aggravating factors [in the penal 
code], such as a pattern of criminal conduct dangerous to 
society, violations of parole or probation, and unsatisfacto’ 
performance on probation or parole, the addiction or alcohol- 
ism is properly considered as part of those aggravating 
factors because it suggests a high probability oj further 
depredations on the public whenever the defendant is again 
out of custody. 

The Reyes court declared that in certain cases 
intoxication should be an aggravating factor at 
sentencing; however, the court provided that if an 
offender has successfully undergone treatment for 
his substance abuse problems, then his intoxica- 
tion might, nonetheless, be a mitigating factor. 
The court stated:™ 

We can readily conceive of defendants who have made a 
serious effort to cope with their substance abuse problems 
but who, having committed a crime during a time of re- 
lapse, might well be considered for a lower term [of impris- 
onment]. 

Thus California law makes intoxication a 
mitigating factor where it impairs capacity, sub- 
ject to an exception for offenders who have dem- 
onstrated their dangerousness to the community 
unless they are otherwise good candidates for 
rehabilitation.™ 

Like California, Illinois courts have generally 
considered intoxication to be a mitigating factor 
but have recently created an exception that al- 
lows chronic alcoholics that have long criminal 
records to receive aggravated sentences. In People 
v. Walcher,* defendant, a chronic alcoholic, had 
consumed nine beers and one mixed drink while 
traveling with two friends. When the three ran 
out of money to purchase more alcohol, one of 
defendant’s friends suggested robbing a liquor 
store. Defendant proceeded to rob a store, killing 
the store owner in the process.” The trial court 
imposed the death penalty. The Illinois Supreme 
Court reduced defendant’s sentence to 40 to 60 
years. The court stated that “[t]here is evidence 
in the record that appellant was a chronic alco- 
holic and that he was very responsive to sugges- 
tion after drinking.”"“ The court also noted that 
defendant’s alcoholism explained many of his 
prior arrests.” The Waicher precedent was ex- 
panded by the Illinois Court of Appeals in several 
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later cases. In People v. Treadway,” the Court of 
Appeals wrote: 

We must look beyond the court’s findings, however, to ex- 
amine defendant’s potential for rehabilitation. The record 
reveals that defendant was a 24-year-old high school drop- 
out who had been physically abused as a child and had suf- 
fered from a drug and alcohol problem since the age of 14. 
Significantly, prior to the instant conviction, he had only a 
minor crimi history. These present offenses, though 
serious, were perpetrated in a fleeting moment of intoxi- 
cated rage upon a stranger. 

. . We conclude that the total circumstances of this par- 
ticular case indicate that the 60-year sentences imposed on 
defendant are not warranted. We believe that defendant 
has a rehabilitative potential that would be poorly served 
by such a long sentence. A lower sentence will allow defen- 
dant at least the possibility of being restored to a meaning- 


ful, productive life.. . . 
Likewise, in People v. Goodman,” the Court of 
Appeals held that: 
(FJailure of trial court to consider, in sentencing defen- 
dant to natural life for murder and 6 years for armed rob- 
bery, fact that defendant was physically dependent upon 
alcohol, or evidence demonstrating rehabilitative poten- 
tial. . . was an abuse of discretion and therefore, defendant 
was entitled to resentencing. 
The Goodman court relied upon a provision of the 
Illinois Constitution which requires that the reha- 
bilitative potential of a defendant be considered 
in determining sentence.” Finally, in a recent 
case, the Illinois Court of Appeals held that im- 
prisonment of an addict-defendant constituted 
reversible error where that defendant was a good 
candidate for probation plus drug treatment.® 

In another case, the court required resentencing 
because the trial court had not permitted defen- 
dant to introduce evidence that “personal rever- 
sals and frustrations had driven him to drink.” 
In People v. LaPointe® the Illinois Appeals Court 
reduced defendant’s sentence from “natural life” 
to 60 years, because defendant, who was young 
and did not have a history of violence, “needed 
some kind of help and was heavily involved in 
drugs.” But, the Supreme Court reversed and 
restored the life sentence. The Supreme Court 
held that the Appeals Court had had no authority 


138 Ill. App.3d 899, 486 N.E.2d 929, 933 (1985). 

"9g Ill. App.3d 743, 424 N.E.2d 663, 668 (1981). 

“Article 1, Section 11, Illinois Constitution (1970). 

"People v. Cattaneo, 147 Ill. App.3d 198, 497 N.E.2d 1363 (1986). 
“People v. Sterling, 62 Ill.App. 3d 986, 379 N.E.2d 660, 664 (1978). 


“5 Ill. App.3d 215, 407 N.E.2d 196, 203-204, reversed, 88 Ill.2d 482, 
431 N.E.2d 344 (1981). 


“See: 431 N.E.2d at 349. 

65 Ill. App.3d 899, 383 N.E.2d 625, 626-627 (1978). 
"383 N.E.2d at 627. 

61 Ill. App.3d 1016, 378 N.E.2d 401, 404 (1978) 
"Sylvester v. State, 484 NE.2d 1, 3 (Ind. 1985). 


™Ind. Code Ann. § 35-38-1-7-c(4) (1985); See also: Fugate v. State, 516 
N.E.2d 75, 81 (Ind. App. 4 Dist. 1987). 


to reduce the sentence because the trial court had 
not abused its discretion in imposing the original 
sentence. 

As the LaPointe opinion implicitly suggests,“ 
Illinois courts do not always find intoxication or 
drug dependence to be a mitigating factor. In- 
deed, Illinois judges have found alcohol depen- 
dence to be an aggravating factor also in the 
name of rehabilitation. In People v. Horn,” defen- 
dant was charged with arson for setting fire to 
his father’s shed. Noting that defendant had been 
an alcoholic for 12 years and that he had several 
prior convictions related to his alcoholism, the 
court sentenced defendant to 2 to 20 years in 
prison. At sentencing, the court explicitly referred 
to its hope that a long prison stay might cure the 
defendant of his alcoholism since defendant's 
uncle had been cured of the same malady after 
spending a year in prison. Defendant appealed 
claiming that his sentence was excessive. The 
Appeals Court, noting that “[clom-pulsory with- 
drawal from access to alcohol or the prospect of 
incarceration may promote an alcoholic’s desire to 
accept and respond favorably to treat- 
ment(,]’affirmed the sentence and stated:™ 

We are of the opinion that the trial court in the instant 
cause based its determination of the defendant’s potential 
for rehabilitation on proper factors. . . . The record demon- 
strates that the trial court was justified in imposing a long 
maximum sentence as an inducement to the defendant to 
discontinue his addiction to alcohol and the criminal activi- 
ties he engaged in which were related to that addiction. As 
such, the maximum sentence imposed was not excessive and 
not an abuse of discretion by the trial court. 

Although Illinois law clearly allows substance 
abuse to count as an aggravating factor in cases 
like Horn, a trial court cannot give a defendant 
the maximum sentence based solely upon his 
substance abuse problem. Other aggravating fac- 
tors must also be present in addition to substance 
abuse in such cases. In People v. Blumstengel,” 
the court required resentencing because a trial 
judge, who had given defendant the maximum 
sentence, “was concerned almost exclusively with 
defendant’s addiction to alcohol rather than with 
his criminal conduct.” 

Likewise, the Indiana Supreme Court, on 
grounds of rehabilitation, approved a trial court’s 
refusal to mitigate the sentence of an alcoholic 
defendant because “he has a history of criminal 
activity involving violence after the consumption 
of alcoholic beverages and . . . prior terms of 
probation have failed to deter his criminal activi- 


An Indiana statute provides that any excuse 
which falls short of satisfying a trial defense may 
be introduced as a mitigating factor at sentenc- 
ing.” The Indiana Supreme Court in Gibson v. 
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State,” held that intoxication can qualify as a 
mitigating factor under this statute at the discre- 
tion of the sentencer. In a later case, the 
Supreme Court held, however, that a history of 
criminal activity involving violence after consump- 
tion of alcoholic beverages combined with prior 
failures in treatment justified consecutive as op- 
posed to concurrent sentencing and was in that 
sense an aggravating factor.” 

In Louisiana, the State Supreme Court declared 
that intoxication is a mandatory mitigating factor 
where it impairs the defendant’s capacity to con- 
form to the requirements of law. The Supreme 
Court accomplished this ruling as a matter of 
statutory interpretation by reading the death 
penalty mitigating factor of impaired capacity as 
a result of mental disease or intoxication into the 
state’s sentencing guidelines.“ A recent Court of 
Appeals decision, however, allowed a history of 
addiction and related violence to militate in favor 
of imprisonment—a dispositional aggravating fac- 
tor. 

The Pennsylvania Supreme Court has approved 
alcoholism as a proper factor to consider at sen- 
tencing.” Following the Supreme Court’s lead, the 
Superior Court held that it was error for a sen- 
tencing court not to consider intoxication and a 
history of drug abuse as potential mitigating 
factors.” But the Superior Court in an earlier 
case had affirmed a sentencing judge’s decision to 
reject probation and imprison a defendant who 
had failed in past attempts to rid himself of a 
substance abuse problem.” 


"275 Ind. 470, 417 N.E.2d 1111, 1113 (Ind. 1981). See also: Burdine 
v. State, 515 N.E.2d 1085 (Ind. 1987). 


"Sylvester v. State, 484 N.E.2d 1, 3 (Ind. 1985). 

“State v. Lodridge, 414 So.2d 759, 761 (La. 1982) For application of 
the Lodridge rule, see State v. Shanes, 492 So.2d 825, 829 (La.App. 2 
Dist. 1986). 

"State v. Johnson, 464 So.2d 1049, 1051 (La. App. 1 Cir. 1985). 

“Commonwealth v. Martinez, 498 Pa. 387, 446 A.2d 899, 903 (1982). 

"Commonwealth v. Ruffo, 360 Pa.Super. 180, 520 A.2d 43, 48 (1987). 


v. Golden, 309 Pa.Super. 455 A2d 162, 164 
(1983). 


"People v. Hotopp, 632 P.2d 600, 601 (Colo. 1981) (en banc). 
“Colo. Rev. Stat. § 16-11-103 (6) (i) (1986). 


Wasik, Excuses at the Sentencing Stage, 1983 Crim. L.Rev. 


“Id.; See also: Herbert Fingarette, The Perils of Powell: In Search 
a Factual Foundation for the “Disease 
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The Colorado Supreme Court has held that a 
history of failure in dealing with a substance 
abuse problem which predicts future dangerous- 
ness can be an aggravating factor at sentencing.” 
Paradoxically, Colorado’s death penalty statute 
declares that “the influence of drugs or alcohol” is 
a per se mitigating factor.” 


Some Important Limits 


So far we have determined the policy for con- 
sidering intoxication at sentencing that makes the 
most sense given our findings in Part I and our 
survey of state law. A court should consider in- 
toxication a mitigating factor where it impaired 
an offender's capacity to appreciate criminality 
except if the offender has repeatedly demonstrat- 
ed his dangerousness to the community as a 
result of his intoxication and has refused to un- 
dergo treatment or failed repeatedly in treatment. 
We have also concluded that states could legiti- 
mately adopt this policy because criminal conduct 
associated with alcoholism can appropriately be 
regulated and punished. But we have not consid- 
ered whether states are generally free to adopt 
any policy that they want. Could a state provide 
that intoxication must always be an aggravating 
factor? Leaving aside any constitutional argu- 
ments, we will consider the following limitations. 
First, states can chose the policy that they want 
for considering intoxication at sentencing provided 
that this policy does not contradict the policy for 
considering intoxication at trial. Second, states 
should try to avoid double counting of intoxication 
if they use it as an aggravating factor. 

Consistency Between Mitigating Factors at 
Sentencing and Defenses Available at Trial. 
States are limited in how they treat intoxication 
at sentencing by how they treat intoxication at 
trial. The currently accepted model of the crimi- 
nal process treats trial and sentencing as discrete 
stages which address different issues. The trial 
court weighs issues of liability or culpability, 
while the sentencer, taking liability for granted, 
determines the degree of punishment.” The sen- 
tencer, this current view holds, considers the 
purposes of sentencing, the seriousness of the 
offense, and the characteristics of the offender in 
setting the punishment. 

Martin Wasik points out some difficulties with 
this currently accepted model and calls for a 
rethinking of the allocation of issues between 
trial and sentencing. Wasik notes that issues of 
culpability arise at sentencing as well as at tri- 
al.” Some important issues of culpability are 
arbitrarily barred from consideration at trial and 
should be taken into account at sentencing, Wasik 
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had no choice’ could report variously a strictly physical incapacity, 
unconscicusness, incapacity to conform due to mental illness, somnambu- 
lism, involuntary intoxication, extreme provocation, or [necessity]. . . 
7 complete defense to criminal liability, others as complete defé‘ises in 
certain factual contexts, or as partial ‘defenses’ in some degree mitigat- 
ing culpability; others would have no legal effect but might mitigate 

punishment.” [citations omitted]) 
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argues. Lack of mens rea is barred as a defense 
to a strict liability crime, but might be an impor- 
tant consideration at sentencing.” Likewise, mis- 
take of law, ignorance of law, and good motive 
are usually barred from trial but may be relevant 
et sentencing.” 

In addition, Wasik notes that there are some 
issues relating to culpability which are not barred 
from consideration at trial, but which nonetheless 
are important considerations at sentencing. These 
are issues of incomplete or imperfect defenses 
introduced at trial. Provocation, duress, self-de- 
fense, and entrapment are defenses available at 
trial which could excuse a defendant from liabili- 
ty. But if a defendant fails to meet the standard 
of proof for such a defense at trial a sentencer 
may find the alleged defense mitigating to the 
degree that it was present. In particular, Wasik 
notes that one such imperfect trial defense which 
should have a “prior claim” on the attention of 
the sentencer because it raises the issue of culpa- 
bility is intoxication.* 

State laws in the United States differ over the 
issue of which stage is most appropriate for con- 
sidering evidence of the intoxication of a criminal 
defendant. Although the Model Penal Code™ and 
most of the states in our stirvey allow intoxica- 
tion to be introduced both at the trial stage and 
at sentencing, Texas law provides a unique meth- 
od for handling the excuse of intoxication. Texas 
statutes provide that evidence of temporary insan- 
ity caused by voluntary use of drugs or alcohol 
can mitigate a penalty but is not a defense at 
trial.” In Hart v. State,” the Court of Criminal 
Appeals clarified that in order to avail oneself, in 
a sentencing proceeding, of the mitigating factor 


e.g. People v. Murray, 72 Mich. 10, 40 N.W. 29, 31 (1888) 
(Defendant, charged with statutory rape, claimed that he was intoxicated 
at the time of the crime. Because statutory rape is a strict liability 
crime, defendant's state of mind was irrelevant at his trial, but evidence 
of defendant’s intoxication could be considered as a potential mitigating 
factor at sentencing phase.) cited in People v. Roberson, 167 Mich. App. 
501, 423 N.W.2d 245, 253 (1988). 

“Id. at 455. 
“Id. at 455, 463. 


Law Medel Ponel Code. § 2.08. See also: 
Annotation, Modern Status of the Rules as to Voluntary Intoxication as a 
Defense to Criminal Charge. 8 A.L.R.3d 1236 (1966). 

Tex. Penal Code Ann. § 8.04(b). 

"537 S.W.2d 21, 24 (Tex. Cr. App. 1976). 

"656 P.2d 1226, 1227 (Alaska App. 1983). 

489 So.2d 25, 29 (Fla. 1986). 


"505 So.2d 413 (Fla. 1987). 


“Id.; See also: Scurry, 489 So.2d at 29; Gibson v. State, 417 N.E.2d 
1111, 1113 (Ind. 1981). 


defenses may be introduced as mitigating factors at sentencing. See: 
Ann. § 35-38-1-7-c(4) (1985); N.J. Stat. Ann. at 2c:44-1(b) (4) 
ot aoe ee § 40-35-113(3) (Michie Supp. 1989). See also: 
ules of Court, Rule 423 (a) (4) (1989). 


of temporary insanity due to intoxication, a defen- 
dant must show that as a result of his intoxica- 
tion, he did not know that his conduct was 
wrong, or he was incapable of conforming to the 
requirements of law. 

Regardless of which stage states choose for 
considering the issue of intoxication, within each 
state, courts treat intoxication at sentencing in a 
way that is equitable given how this issue is 
treated at trial and in other parts of the state’s 
code. For example, it would be unfair to allow 
intoxication to be a defense at trial but an aggra- 
vating factor at sentencing, but it is not unfair to 
disallow a defense at trial but allow a mitigating 
factor at sentencing as Texas does. Because dif- 
ferent states have different rules for considering 
intoxication at trial they have different con- 
suraints on how their courts may consider the 
issue at sentencing. To illustrate this proposition 
we will compare the approach taken by five 
states. 

The Alaska Court of Appeals holds that 
Alaska’s statutory bar on consideration of intoxi- 
cation at sentencing is consistent with how Alas- 
ka courts treat intoxication at trial. In Wright v. 
State,” the court stated: 

treatment of intoxication throughout the criminal code. 
For example, the legislature has precluded consideration 
of voluntary intoxication or chronic alcoholism in deter- 
mining whether an individual acted ‘knowingly,. . . and 
‘recklessly’. 

Unlike Alaska, Florida has adopted a different 
rule for consideration of intoxication at sentencing 
because it has a different rule for considering 
intoxication at trial. The Florida Supreme Court, 
in Scurry v. State,” held that since intoxication 
can negative an element of the offense at trial, it 
would be inconsistent to allow intoxication as a 
reason to increase a sentence by an upward de- 
parture. 

Accordingly, in a more recent case, the Florida 
Supreme Court held that intoxication and drug 
dependency constituted permissible reasons for 
mitigating a sentence with a downward depar- 
ture, but could not justify an upward departure. 
In Barbera v. State” the Court held that the 
Model Penal Code rule for admitting evidence of 
intoxication at trial amounted to a “defense of 
intoxication” that could be used by a jury to justi- 
fy convicting a defendant of a lesser included 
offense.” For the sake of consistency, the Court 
felt constrained by the exculpatory effect of intox- 
ication at trial to declare that intoxication could 
be considered as a mitigating factor but not as an 
aggravating factor at sentencing.” The Florida 
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Supreme Court thus allows as mitigating factors 
at sentencing imperfect trial defenses™ just like 
the Indiana statute and as suggested by the rea- 
soning in Wasik’s article, supra. 

Like Indiana, New Jersey provides by statute 
that substantial grounds for excuse which do not 
amount to a trial defense may be considered as a 
mitigating factor at sentencing.” The New Jersey 
Supreme Court has held that voluntary intoxica- 
tion is a potential mitigating factor at sentenc- 
ing.™ More recently, the New Jersey Superior 
Court held that voluntary intoxication is included 
as a grounds for excuse under the New Jersey 
statute discussed above.” 

A former Tennessee statute used to provide 
that imperfect trial defenses would mitigate at 
sentencing.” In State v. Leach,” the Tennessee 
Court of Criminal Appeals implied that intoxica- 
tion qualified as such an imperfect trial defense 
and could mitigate at sentencing. Then, Tennes- 
see enacted the Criminal Sentencing Reform Act 
of 1989. This Act retained the provision which 
makes imperfect trial defenses mitigating factors 
at sentencing.” But the Act added a new provi- 
sion which excludes intoxication as a basis for 
establishing another mitigating factor—the factor 
that “[tJhe defendant was suffering from a mental 
or physical condition that significantly reduced 
his culpability for the offense. Thus, it is un- 
clear whether Tennessee courts would continue to 


“In State v. Salony, 528 So.2d 404 (Fla. App.1988), review denied 531 
So.2d 1355 (Fla. 1988), the Florida Supreme Court approved a downward 
durational departure based on defendant’s “obvious and chronic drug 
abuse problem which caused him to commit the crimes for which he was 
being sentenced.” Id. The court stated that drug was a valid 
reason for reducing, but not for increasing, a sentence. Id. at 405. 

“N.J. Stat. Ann. § 2C:44-1(bX4) (1982). 

“State v. Stasio, 78 N.J. 467, 396 A.2d 1129, 1136 (1979), 


on other grounds, State v. Cameron, 104 NJ. 42, 514 A2d 1302, 
1305-1306 (1986). 


are 
the motive for unlawfully acquiring the funds of another was to 


pur- 
cocaine has satisfied the mi‘ factor of N.WJ.S.A. 
2C:44-10(4).") 


"Tenn. Code Ann. § 40-35-110(4 
§ (4), superceded by § 40-35-113 (3) 
"684 S.W.2d 655, 660 (Tenn. Cr. App. 1984). 
“See Tenn. Code Ann. § 40-35-101 et seq. (Michie Supp. 1989). 
Tenn. Code Ann. § 40-35-113(3) (Michie Supp. 1989). 
“Tenn. Code Ann. § 40-35-113(8) (Michie Supp. 1989). 
Pin... Williams v. New York, 337 U.S. 241, 244 (1949); Cf. U.S. 
©. Guidelines, Chapter 4, § 4a1.3(d) and 
“6516 N.E.2d 75 (Ind. App. 4 Dist. 1987). 
“Id. at 79. 


“Id. at 81; See also: People v. Walcher, 246 N.E.2d 256, 261-262 
1969); People v. Hotopp, 632 P.2d 600, 601 (Colo. 1981). se 
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allow intoxication as a mitigating factor on the 
basis that it is an imperfect trial defense. 

Double Counting. One further limitation on 
our policy for considering intoxication at sentenc- 
ing should be noted at this point. If our attempt 
is to make intoxication an aggravating factor for 
certain repeat offenders who are most dangerous 
and most culpable, we should observe that these 
types of offenders will most probably already have 
long records of arrests or convictions. These past 
convictions and, in some cases, arrests are 
already taken into account at sentencing in many 
states,* and habitual offender statutes often 
drastically increase the penalties after three or 
more convictions. Thus if intoxication is an inde- 
pendent aggravating factor at sentencing, in some 
cases it might be counted twice: once for the 
prior criminal record related to this condition and 
once for the condition itself. 

The problem of double counting was implicitly 
noted and explicitly compensated for in Fugate v. 
State.™ Defendant in Fugate committed arson 
while intoxicated. He had a prior criminal record 
associated with incidents of intoxication. The trial 
court found four aggravating factors and no miti- 
gating factors at defendant’s sentencing proceed- 
ing. Among the aggravating factors were defen- 
dant’s prior criminal record and defendant’s poor 
prospects for rehabilitation because of his alcohol- 
ism. Based on these aggravating factors, the 
trial court imposed the maximum sentence. 

The Indiana Appeals Court held that the trial 
court had erred in imposing the maximum sen- 
tence for a number of reasons including the fol- 
lowing. The trial court failed to consider seven 
mitigating factors including, defendant’s intoxica- 
tion at the time of the crime, the fact that much 
of defendant’s criminal record was explained by 
his alcoholism, and the fact that since the time of 
his arrest for arson, defendant had acknowledged 
his alcoholism and enrolled in an alcohol treat- 
ment program.’ 


Conclusion 


Given our findings in Part I and the results of 
our survey of state law, considered in Part II, we 
can now answer the question before us. An of- 
fender’s intoxication at the time of the crime is 
an important factor for a sentencing judge to 
consider. Such intoxication should be a mitigat- 
ing factor to the extent that it impairs the offend- 
er’s capacity to appreciate the wrongfulness of his 
conduct. In some cases, however, in which the 
offender has a significant history of alcoholism 
linked to criminal activity and in which the of- 
fender has refused to undertake treatment for his 


“State v. Merlino, 208 NJ. Super. 247, 505 A.2d 210, 213 (1984). 
Note, however, that the New Jersey Supreme Court refused to apply 
Merlino to mitigate the sentence of a 24-year-old drug-dependent 
: offender. State v. Ghertler, 114 N.J. 383, 555 A.2d 553, 556 (1989) (“We 
that 
«de. 
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alcoholism or has failed repeatedly in treatment, 
it may be necessary for the sentencing judge to 
consider the fact that the offender was intoxicated 
at the time of the crime to be an aggravating 
circumstance based upon the theories of incapaci- 
tation, retribution, and rehabilitation. 

However, even in those cases in which it would 
be appropriate to treat the offender’s intoxication 
as an aggravating circumstance, the sentencing 
judge should not find such an aggravating factor 
if under state law intoxication is generally a 
defense at trial or if finding such a factor would 
count the offender’s criminal record against him 
twice. In keeping with our conclusions, we have 
drawn up the following proposal. 


PROPOSAL 


In cases in which the defendant is intoxicated at the time of 
the crime: 


I. the trial court may consider defendant’s intoxication a 
—— in determining the nature and length of the 


sentence 


A. the capacity of the defendant to appreciate the crimi- 
nality of his conduct or to conform his conduct to the 


requirements of the law was impaired as a result of the 
intoxication, OR 


B. the defendant qualifies as a good candidate for reha- 
bilitation in an alcohol treatment program, and such 
rehabilitation is likely to reduce the Sandeats tendency 
to commit crime. 


II. The trial court may decide to consider defendant’s intoxica- 
tion an aggravating factor in determining the nature and 
length of sentence IF: 


A. defendant has a substantial history of substance abuse 
linked to criminal activity, AND 


B. defendant knew, or had reason to know, before becom- 
ing intoxicated that once intoxicated he was very likely to 
commit a crime so that his action in becoming intoxicated 
was a malum in se act, AND 


C. defendant is not a good candidate for rehabilitation. 
Ill. The court always has the power not to find the defen- 


dant’s intoxication to be either mitigating or aggravating. It 
may be appropriate to follow this course if: _ 


“™Miodel Penal Code, supra, Art. 210.6(4) (g). 


™See: Cal. Rules of Court, Rule 423(b) (2) (1989); Ariz. Rev. Stat. 
Ann. § 13-702(E) (2) (1989); N.C. Gen. Stat. § 15A-2000(f) (6) (1988); 
Neb. Rev. Stat. § 29-2521, § 29-2523(2) (g) (1985). 


"See: Fugate v. State, 516 N.E.2d at 81. 
1240 Cal. Rptr. 752, 756. 
380 N.W. 2d 640, 642. 


"See: Jackson v. State, 329 N.W.2d 66, 67; State v. de la Garza, 675 
P.2d 295, 297; Com. v. Golden, 455 A.2d 162, 164. 


"See: Koteles v. State, 660 P.2d 1199, 1202; Model Penal Code § 2.08, 
comment 359; Wayne R. LaFave and Austin W. Scott, Jr., Cri 
Law, (St. Paul, Minn.: West, 1986) at 393. 


“LaFave and Scott, supra, at 391 n. 31. 


A. defendant committed the instant offense according to a 
plan conceived before he became intoxicated, OR 


B. it would be unfair to defendant to find his intoxication 


an aggravating factor given the treatment of intoxication 
at trial under state law, OR 


C. it would be unfair to defendant to find his intoxication 
an aggravating factor because his criminal record has 
already been considered an aggravating factor and his 
criminal record is explained by his alcoholism. 


COMMENTARY 


The proposal presupposes a sentencing hearing in which the 
trial judge considers several mitigating and aggravating fac- 
tors of which substance abuse is only one. The judge then 
balances the mitigating factors against the aggravating factors 
in deciding the nature and length of the sentence. Such 2 
system is currently employed in several states including 
Illinois, New Jersey, and North Carolina and in capital sen- 
tencing proceedings. 

LA. Intoxication or substance abuse would be a mitigating 
factor if it impaired the actor's capacity to appreciate the 
wrongfulness of his conduct. A person whose capacity is im- 
paired, for whatever reason, is less responsible for his actions 
and thus less blameworthy. The wording of this provision is 
taken from the Model Penal Code’s list of mitigating factors at 
capital sentencing.” This provision appears in capital — 
ment statutes in nine of the states in our survey. In addition, 


a general impaired capacity provision (with no mention of 


intoxication) is also used by several states in non-capital 
ding statutes." 
it 


sentencing 

IB. A defendant could qualify as a good candidate for 
rehabilitation if he has acknowledged his drinking problem 
and demonstrated a willingness to undergo treatment. For 
example, defendants who have successfully undergone treat- 
ment between the time they committed the instant offense 
and the time of sentencing are probably good candidates for 


rehabilitation.” Likewise, defendants who have successfully 
undertaken treatment for a period of time in the past but 
committed the instant offense as a failure on the way to 
success are also good candidates for rehabilitation. See the 
Reyes’ and Dobbins™ cases. Successful treatment of these 
offenders could be expected to remove the danger they once 
presented to the community. 

Although intoxication at the time of the crime should be a 
mitigating factor where it impaired the defendant’s capacity to 
appreciate criminality, in some cases a court may find such 
intoxication an aggravating factor. The provisions which follow 
describe the only situation in which a trial court may find 
such an aggravating factor. In essence, if the defendant has a 
long history of substance abuse and crime, incapacitation or 
retribution theories may persuade a judge to aggravate the 
sentence. 

ILA. If a defendant has a long history of substance abuse 

linked with violence, and he has not acknowledged this prob- 
lem or taken steps to treat it, the chances that he will com- 
mit more crimes in the future are very great. 
Incapacitation theory in this case would call for increasing the 
offender's sentence.” Such a defendant may also require a 
longer sentence on the basis that it would take longer to 
rehabilitate him. 

IL.B. An offender who is “on notice” that he tends to com- 
mit crimes when intoxicated is culpable in becoming intoxi- 
cated according to retributive theory. His decision to become 
intoxicated can be substituted for his decision to commit 
crime.” In addition, an offender who is reckless in becoming 
drunk may be criminally liable on that basis. 

Ill. A sentencing judge can always decide in an individual 
case not to consider defendant’s intoxication either aggravating 
or mitigating. For example, if a defendant had dispassionately 
planned a crime and then became intoxicated in order to get 
up his nerve to carry it out as planned, then the intoxication 

d not impair his capacity to appreciate criminality and 
should not a mitigating factor.“ In addition, it may be 
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appropriate to find the intoxication neither aggravating nor at trial. It may also be appropriate to withhold finding an 
mitigating if the defendant falls into the category of offenders aggravating factor if an aggravating factor based on defen- 
whose intoxication normally would be aggravating, but defen- dant’s past criminal conduct has already been found. In this 
dant’s intoxication could have reduced the charge against him way, double counting could be avoided. 


Not Ordinarily Relevant? Considering the 
Defendants’ Children at Sentencing™ 


By ELEANOR L. BUSH 
Assistant Counsel, Pennsylvania Department of Education 


HE UNITED States Sentencing Commis- 
T sion’s initial guidelines became effective in 

November 1987. Chapter 5H of the guide- 
lines sets forth the Commission’s initial assess- 
ments of a list of offender characteristics. In a 
series of non-binding, advisory policy statements 
the Commission declares each specific offender 
characteristic, other than those related to the 
defendant’s criminal history or role in the offense, 
“not ordinarily relevant in determining whether a 
sentence should be outside the guidelines.” 

Even before judges, prosecutors, and defense 
attorneys began to apply the guidelines, experi- 
ence suggested that judges would find each of 
these characteristics relevant in some of their 
decisions. It seemed likely that in some cases, 
consideration of offender characteristics would 
lead judges to depart from the guidelines. With- 
out further guidance from the Sentencing Com- 
mission, Federal judges bear the burden of deter- 
mining the principles that should govern when 
and how to consider offender characteristics in 
sentencing. This article focuses on one offender 
characteristic, the existence of a defendant’s de- 
pendent children, as an illustration of the ways 
in which a flexible sentencing system can address 
discrete offender characteristics in a principled 
and consistent manner. 


A Rationale for Considering the 
Defendant’s Children at Sentencing 


Why should a judge think about the defendant’s 
children at sentencing? Support for explicit con- 
sideration of defendants’ dependent children in 
sentencing arises from the purposes and goals of 
the criminal justice system, from the experience 
of sentencing judges, and from research on the 
effects of incarceration on prisoners’ children. 

First, the purposes of the criminal justice sys- 
tem support explicit consideration of defendants’ 
dependent children in sentencing. Utilitarian 
notions underlie several of the traditional pur- 
poses of sentencing, including deterrence, incapac- 


“The author wishes to thank Professors Daniel Freed 
and Jay Pottenger, Yale Law School, and Professor 
Milton Heumann, mt of Political Science, 


Departme: 
Rutgers University, for their encouragement and many 
helpful suggestions. 
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itation, and rehabilitation. The sentencing judge 
must weigh the cost imposed by a partic-ular 
sentence against the social benefit the judge ex- 
pects that sentence to generate. While the judge 
can never determine accurately the impact of a 
senience on “society,” in many cases she easily 
can identify the likely impact of a sentence on an 
offender’s dependents. Thus, the judge weighing 
the costs and benefits of alternative sanctions 
must consider and weigh known harms to the 
family against unknown social benefits before 
determining what sentence to impose. 

A fourth traditional sentencing purpose, that of 
just punishment, emphasizes consistency in sen- 
tencing. If the “same” sentence has an inconsis- 
tent impact on two different defendants, then 
considering the two sentences as equivalent is 
unjust. 

An incarcerative sentence may have a distinctly 
different impact on a parent than it has on a 
non-parent. For example, in many states incarcer- 
ation constitutes a ground for termination of 
parental rights. A 2-year prison sentence does 
not equal 2 years in prison accompanied by per- 
manent loss of child custody. Justice requires 
considering the consequences of a sentence for the 
defendant’s children where they lead to such 
different effective quantities of punishment. 

Second, the experience of sentencing judges 
demands explicit consideration of the impact of a 
sentence on the defendant’s children. Research 
indicates that consideration of the consequences of 
the sentence for the offender and for those in the 
offender’s immediate environment constitutes an 
integral dimension of judicial thinking about sen- 
tencing. Judges’ remarks reveal an implicit sen- 
tencing rule that can be stated as “Sentence so as 
not to harm innocent parties.” A sentencing sys- 
tem that incorporates such an essential judicial 
principle will better promote the goal of honesty 
in sentencing than a system that fails to retain 


United States Sentencing Commission, Guidelines Manual 
ch. 5H (1987). 


*See Ann M. Stanton, When Mothers Go to Jail 3 (1980). 


*Stanton Wheeler, Kenneth Mann, and Austin Sarat, Sitting 
in Judgement: The Sentencing of White Collar Offenders ch. 5 
at 47 (1987) (unpublished manuscript available in Yale Law 
School Library). 
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the building blocks of current judicial sentencing 
practice. 

Finally, incarceration of a parent brings with it 
severe and troubling consequences for the defen- 
dant’s children. Child development specialists 
stress the importance of continuity of relation- 
ships to children’s normal development. Disrup- 
tions in continuity can carry consequences rang- 
ing from regressed behavior among young chil- 
dren to antisocial, delinquent, or even criminal 
behavior among older children.‘ Research reveals 
evidence of such consequences among children of 
incarcerated parents.° 


Using the Rationale — Sources of Guidance 


The law has not ignored the defendant's paren- 
ial responsibilities at sentencing. Legal sources, 
ranging from legislation to case law to judges’ 
anecdotes, demonstrate that current sentencing 
practice authorizes consideration of the defen- 
dant’s children in the sentencing process. 


Legislative Sources 


The Sentencing Reform Act - The Commission’s 
own enabling statute and accompanying legisla- 
tive history imply an expectation that the Com- 


‘See Joseph Goldstein, Anna Freud, and Albert J. Solnit, 
Beyond the Interests of the Child 31-34 (1979). 
"See Clarice Fei Women in the Criminal Justice 


einman, 

System 39 (2d ed. 1986); Pauline Morris, Prisoners and Their 
Families (1965); Ann M. Stanton, When Mothers Go to Jail 
(1980); Baunach, “You Can’t Be a Mother and Be in Prison. . 
Can You? Impacts of the Mother-Child Separation’ ” in The 
Criminal Justice System and Women 157 (B. Price and N. 
Sokoloff ed. 1982); Louise tz and Virdia Joshua, 
“Children of Incarcerated Parents: A Hidden Population” 
Children Today, Jan.-Feb. 1982, at 2; William H. Sack, “Chil- 
dren of Imprisoned Fathers” 40 "Psychiatry 163 (1977). 


*See S. Rep. No. 225, 98th Cong., 1st Sess. 52, at 59, 174 
(1983) reprinted in 1984 U.S. Code Cong. & Ad. News 3235 
(hereinafter cited as Senate Report] (each factor may in appro- 
= case call for use of probation rather than incarceration) 
suggesting use of intermittent imprisonment to allow defen- 
dant to continue supporting family). 


"28 U.S.C.A. §994(d) (West Supp. 1988). 


"Senate Report, at 171, n.409 (neutrality requirement does 
not mandate “blindness” to named factors). 


°18 US.C.A. §3661 (West 1985) (no limit on information 
concerning defendant’s background, character, and conduct 
that may be considered in determining sentence). 


“Model Penal Code §7.01(2\k) (1962). 


“See Colo. Rev. Stat. §16-11-203(2\k) (1986); Ill. Rev. Stat. 
ch. 38, §1005-5-3.1(aX11) (1981); La. Code Crim. Proc. Ann. 
art. 894. 1(BX11) (West Supp. 1988); Neb. Rev. Stat. 
gg saga (1985); N,D. Cent. Code §12.1-32-04(11) (1985); 

Code Ann. §2951.02(BX10) (Page 1987); 42 Pa. 
Ann. §9722(11) (Purdon 1982). 
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mission would find family responsibilities, along 
with the other enumerated offender characteris- 
tics, relevant in sentencing. The Senate Judiciary 
Committee report on the Act anticipates that 
offender characteristics will affect sentencing 
decisions.’ The Act’s neutrality requirement’ does 
not prohibit the sort of flexible use of offender 
characteristics that the Senate Committee envi- 
sioned.* Section 3661 of the Sentencing Reform 
Act underscores the statutory commitment to 
consideration of offender characteristics in sen- 
tencing.” If the Commission had explored and 
defined circumstances in which offender charac- 
teristics are relevant instead of dismissing most 
offender characteristics as “not ordinarily rele- 
vant,” it would have established policy that better 
harmonized with the governing statute. 

The Model Penal Code and State Statutes - The 
Model Penal Code provides legislative precedent 
for considering the defendant’s dependents at 
sentencing. It recommends a statutory provision 
making the consequences for the dependents a 
ground weighing against incarceration. The sug- 
gested language reads “the imprisonment of the 
defendant would entail excessive hardship to 
himself or his dependents.”” Ten states’ criminal 
codes contain some form of this provision. All 
make it clear that the factor weighs against im- 
prisonment.” 

Judicial Practice 

Although the legislative sources authorize con- 
sideration of dependent children and direct judges 
to consider the presence of children as a factor 
weighing against incarceration, they do not in- 
struct the judge as to how the weighing should 
be done or as to how to balance all the factors 
that may be called into play in a particular deci- 
sion. To explore how the weighing is done I 
looked at state case law that has developed 
around the factor of the offender’s dependents 
and interviewed eight Federal judges to investi- 
gate their approaches to sentencing defendants 
who have dependent children. I then developed a 
set of principles to inform a judge’s consideration 
of the offender’s dependent children in sentencing 
under the U.S. Sentencing Guidelines. These 
principles are discussed in the next section. 


Principles to Guide Departures 


Zones for Departures 


The Sentencing Reform Act provides much 
greater scope for imposition of probation than 
does the U.S. Sentencing Guidelines. The Act 
prohibits probation only for those offenses that 
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carry a maximum term of 20 years or more and 
for those offenses for which probation has been 
expressly precluded by statute.” 

The sentencing table contained in the guidelines 
manual can be divided roughly into three zones: 

1) a zone in which both the governing statute 

and the guidelines authorize an “out” disposi- 

tion; 

2) a zone in which the governing statute autho- 

rizes an “out” disposition, but the guidelines do 

not; and 

3) a zone in which neither the guidelines nor 

the statute authorizes an “out” disposition. 
Appendix A depicts these zones on the sentencing 
table.” 

I propose using these zones of the sentencing 
table to create presumptive dispositions for defen- 
dants with dependent children. These presumptive 
dispositions follow the model recommended by the 
Canadian Sentencing Commission. There are 
three possible presumptions: “in,” “out,” and 
“qualified out.” 

The proposed presumptions are assigned to 
zones as follows: 

Zone 1 - OUT 

Zone 2 - QUALIFIED OUT 

Zone 3 - IN 

Zone 1 is an unqualified “out” not because the 
guidelines require an “out” disposition in that 
area, but because an “out” disposition does not 
require a departure from the guidelines. The 
Commission thus acknowledges through the struc- 
ture of the guidelines that none of the purposes 
of sentencing mandates incarceration in this area. 

Zone 3 is an unqualified “in” because by defini- 
tion no dispositional discretion is allowed in this 
area. In Zone 2 the guidelines presumptive “in” 
becomes a “qualified out.” This means that when- 
ever a judge sentences a defendant who has de- 


"See 18 US.C.A. §3559 (a) (1) (A}(B), §3561(a) (West 


Supp. 1988). The statute also prohibits probation in any case 
where “the defendant is sentenced at the same time to a term 
of imprisonment for the same or a different offense.” Id. at 


$3561 (a) (3). 


"Since the table is not organized to show maximum statu- 
tory terms, it is not possible to determine the exact scope of 
Zone 2. The appendix shows the outermost possible boundary 
between Zones 2 and 3 by drawing the line to separate ranges 


not. 


“See Canadian Sentencing Commission, Sentencing Reform: 
A Canadian Approach xxxvi, 309-316 (1987) [hereinafter cited 
as Sentencing Reform| for discussion of operation of presump- 
tive dispositions in the Canadian system. 


*18 U.S.C.A. §3553 (a) (West Supp. 1988). 
“See Wheeler, Mann, and Sarat, supra note 3, ch. 5 at 47. 


pendent children, the judge should consider mak- 
ing a dispositional departure from the guide- 
line-specified sentence. 
Principles for Considering the Defendants’ Chil- 
dren at Sentencing 

Once the judge identifies the presumptive dis- 
position, she should use the following principles 
to proceed to closer examination of the circum- 
stances of the case. The principles are organized 
within an overall framework that first sets under- 
lying structural principles, next provides guidance 
as to when to consider the consequences of sen- 
tencing for the children, and then offers guidance 
as to how to consider the children. 


Structural Principles 

1) Respect Section 3553 (a). This section of 
the Sentencing Reform Act directs judges to im- 
pose sentences that are “sufficient, but not great- 
er than necessary, to comply with the purposes” 


_of sentencing.” 


2) Sentence to avoid harm to innocent 
parties. It follows from §3553 (a) that to the 
great-est extent possibie, the burden imposed by a 
sanction should be shaped so as to fall only on 
the defendant. 

3) Sentence to avoid breaking up families. 

4) The in/out stage of decision making 
constitutes the most important point at 
which to consider the effects of sentencing 
on the children. 

5) When imposing an incarcerative sen- 
tence, consider the defendant’s children 
when selecting the form of incarcerative 
sentence and when determining its length. 


When to Consider the Effects of Sentence on the 
Dependents 


Assessing the Crime - The judge should first 
assess the crime to determine whether or not the 
consequences of the sentence for the children will 
enter into the dispositional (in/out) decision. 
Wheeler describes a three-dimensional sentencing 
framework that suggests some propositions that 
apply to this determination. His research revealed 
that judges consistently thought about /Aarm, 
defined as the consequences of the offense; the 


- blameworthiness of the offender, including ele- 


ments such as role in the crime, reaction to ar- 
rest and conviction, motive, and the offender's 
earlier history; and the consequence of the sanc- 
tion chosen.” 

In general, if severity on either the harm or 
blameworthiness dimensions is very high, then 
the assessment of that dimension will drive the 
dispositional decision. Considerations of 
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consequence in such situations probably will not 
enter into the decision or will be outweighed by 
consideration of the other dimensions. 

For instance, in State v. Chapman” the appel- 
late court refused to overturn a 3-year prison 
sentence for a woman with three young daugh- 
ters. The court designated the “astoundingly 
large” amount stolen from the defendant’s employ- 
er as the “overriding factor.”* The acknowledged 
hardship to the defendant’s family could not out- 
weigh the need for deterrence called into play by 
the seriousness of the crime. 

If neither the harm nor the blameworthiness 
dimension is particularly severe, then no single 
dimension will drive the dispositional decision, 
and assessment of consequences for the defen- 
dant’s children should be considered and weighed 
in making the dispositional decision. 

Another general proposition that emerges from 
the interviews suggests that when specific deter- 
rence has been achieved, the judge will give great 
weight to considerations of consequence in choos- 
ing the sanction. One judge described the case of 
a single mother who embezzled from the bank 
that employed her. The judge commented that she 
was bright, a good parent, and had a future 
ahead of her. Her conviction fulfilled the need for 
specific deterrence, since it would prevent her 
from being hired by a bank again. The judge 
sentenced her to probation. 

In addition to these general propositions, the 
following principle, specifically related to depen- 
dency, can be gleaned from judicial practice: 

6) When the defendant has committed the 
crime to satisfy pressing family needs, con- 
sider consequences in making the disposi- 
tional decision. Need motive underlying a crime 
tends to establish mitigated blameworthiness. 
Incarcerating the defendant in such cases will 
usually impose a further harm on a troubled 
family that needs support. For instance, one 
judge described the case of a bank teller who 
embezzled because she needed additional money 
to care for a child who had leukemia. The judge 
realized that dealing with such an illness is a 
“very expensive proposition.” He saw no societal 
interest to be served by incarcerating the defen- 
dant. 


490 So. 2d 697 (La. Ct. App. 1986). 
"Id. at 699. 

%341 N.W.2d 574 (Minn. Ct. App. 1983). 
™See supra p. 3 and note 2. 

™See supra p. 4 and note 4. 
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Assessing the Defendant’s Prior Record - The 
guidelines give great weight to the defendant’s 
prior criminal record. This proposal does not re- 
quire elimination of this factor. In some cases a 
lengthy record will weigh against considering 
consequences for the children in determining 
disposition. A long record may relate to the sin- 
cerity of the defendant’s own claim of concern for 
the children. A judge might legitimately wonder 
why parents who care for their children would 
subject themselves repeatedly to the risk of 
court-imposed separation from the children. For 
instance, in State v. Sher 1%” the court 
expressed this exact concern and refused to grant 
a dispositional departure from the Minnesota 
Sentencing Guidelines for a mother of six minor 
children. 

Assessing the Type of Consequence Involved - 
Once the judge has determined that consideration 
of consequences should enter into the disposition- 
al decision, the judge must then consider the type 
of consequence implicated by the defendant’s 
situation. The underlying structural principle 
counsels the judge to avoid breaking up the de- 
fendant’s family. Nevertheless, the consequences 
of the dispositional decision for the children cover 
a wide range, and different sorts of consequence 
may carry different weights. The following princi- 
ples guide the process of identifying and weighing 
the consequences of disposition for the defendant’s 
children. 

7) Sentence to avoid depriving children of 
parental care. One judge articulated a rationale 
for this principle. He feels that to deprive a child 
of a parent is a serious action that imposes costs 
not only on the child, but on society as well. One 
form of the eventual social cost is the destructive 
behavior that takes place later in the child’s life 
as an indirect result of having been separated 
from the parent. 

This principle covers a range of possible depri- 
vations. When a judge incarcerates a parent, the 
children may live with the remaining parent, may 
stay temporarily with relatives or friends, or may 
stay in a foster placement. In some cases incar- 
ceration of a defendant may later form grounds 
for termination of the defendant’s parental 
rights.” Thus, the judge should be aware that 
what appears to be a temporary forced separation 
may in fact become permanent. 

Any separation of child from parent potentially 
carries serious consequences for the children.” 
However, the consequences probably become pro- 
gressively more serious as the circumstances 
move across the range set out above. Thus, where 
incarceration will result in a foster placement of 
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the defendant’s children, that circumstance should 
weigh heavily against incarceration. Judges also 
should be wary of underestimating the 
consequences of incarcerating a parent when rela- 
tives or friends are willing to care for the chil- 
dren. Judges often feel reassured to know that 
such arrangements exist. However, the research 
on the effects of incarceration on offenders’ chil- 
dren belies the stability of these care arrange- 
ments.” 

8) Value care provided by fathers as high- 
ly as care provided by mothers. Some judges 
interviewed stressed their special regard for ma- 
ternal care in their sentencing decisions. Research 
confirms the judges’ comments.” 

Such special regard for maternal care may 
reflect stereotypes more than it does reality. 
Sack’s research,“ for instance, highlighted the 
harm that resulted to children deprived of pater- 
nal care because of incarceration. 

9) When the children have special needs 
that demand the defendant’s attention and 
care, sentence so that the defendant can 
continue to meet those needs. Occasionally a 
judge must sentence someone who has a seriously 
ill child, or a child with extraordinary emotional 
or mental problems. Such circumstances establish 
that an exceptional degree of hardship for the 
children is likely to result from incarceration of 
the parent. The judge generally should not incar- 
cerate in such cases. If the judge finds that incar- 
ceration is necessary, she should endeavor to 
fashion a sanction that will allow maximum op- 
portunity for the defendant to continue meeting 
the child’s needs. 

10) Sentence to avoid jeopardizing a 
family’s means of financial support. One 
judge suggested that the important question is 
whether or not the family will “fall apart” if 
deprived of financial support that the defendant 
had provided. Thus, this principle need not be 


"See, e.g., Stanton, supra note 5, at 39, 120; Rosenkrantz 
and Joshua, supra note 5, at 3. 


™See Kathleen Daly, “Discrimination in the Criminal 
Courts: Family, Gender, and the Problem of Equal Treatment” 
66 Soc. Forces 152, 163-65 (1987) (sentencing study of New 
York lower criminal court showed mothers received greater 
consideration than fathers at sentencing). 


“See, Sack, supra note 5. 


*See State v. Wilkinson, 483 So. 2d 245 (La. Ct. App. 1986) 
(3-year sentence for woman with 1 ¥%-year old child, defendant 
“apparently” had sold marijuana to support family). 


*Comments by Mercer Sullivan and Dr. Richard Dudley at 


the New York City Bar Association Criminal Justice Retreat, 
Dec. 1, 1989. 


called into play when the judge is faced with a 
wealthy defendant or a family whose finances will 
not be destroyed by incarceration of the defen- 
dant. This principle recognizes that loss of finan- 
cial support in a poor or disadvantaged family 
can destroy the family and have serious conse- 
quences for the children. This principle does not 
apply when the proceeds of the crime constituted 
the source of support for the family.” 


How to Consider the Effects of Sentence on the 
Dependents 


The judge who has embarked upon consider- 
ation of the defendant’s parental responsibilities 
needs principles that define how those responsi- 
bilities should be viewed and what impact they 
should have upon the choice of sanction. The 
following principles offer assistance in evaluating 
the merit of a defendant’s claim for consideration 
and in assessing the available types of sanctions. 


Assessing the Parent-Child Relationship - “Good” 
families receive greater consideration from judges 
than do “bad” families. The following principles 
are designed to aid in the identification of fami- 
lies that deserve the judge’s consideration. 

11) Define “family” expansively. Judges may 
tend to define a “family” based on their own 
experience or on the stereotypical nuclear family. 
Such a definition may be too narrow when look- 
ing at families from diverse classes, races, or 
cultures. For instance, an anthropologist who has 
studied family networks in the inner city points 
out that “officially” absent fathers may in fact 
play a significant caregiving and support role for 
their children. A psychiatrist suggests defining a 
family in terms of the functions it performs for 
its members rather than in terms of its particular 
configuration.” 

12) Refrain from questioning defendants’ 
parenting skills in the absence of concrete 
evidence. The interviews revealed that many 
judges who consider the impact of their sentences 
on offenders’ dependents evaluate the parent-child 
relationship at least as an implicit part of their 
decision making process. Such evaluations present 


‘problems, because Federal judges are neither 


social workers, family court judges, nor state 
agents empowered to evaluate family 
environments. In the absence of experience and 
the absence of the informational and evaluative 
resources that a family court routinely accesses, 
Federal judges are likely to rely on their subjec- 
tive views about what constitutes a “good” parent 
or a “good” family. 

This principle seeks to avoid introduction of 
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judicial bias into the assessment of the family. 
The judge must have evidence that a family situ- 
ation is “bad” for the children before deciding 
that the family does not merit preservation. Ex- 
amples of adequate evidence might include convic- 
tion for an offense that physically harmed the 
dependents, recent state court adjudications of 
neglect, or a history of state involvement with the 
care of the children (i.e., previous foster care 
placements). A prior criminal record should not 
cause a judge to question the defendant’s parent- 
ing skills. 

13) When the defendant committed the 
crime in the presence of the children, the 
parent-child relationship may deserve less 
consideration than in other cases. One judge 
distinguished those cases in which the defendant’s 
criminal activity took place outside the home from 
those cases in which children witnessed their 
parents’ criminal activities or in which the crime 
had some impact on their daily lives. For exam- 
ple, he described a case in which two parents ran 
a “drug factory” from their apartment. The judge 
felt that the mother was not a good parent and 
that the setting was “not a good situation” for 
the children. Instead of placing the mother on 
probation, the judge incarcerated both parents. 

This principle accepts the judge’s underlying 
premise that direct exposure to crime is bad for a 
child. Thus, the defendant who conducted drug 
deals from the home would receive less consider- 
ation than the defendant who robbed, who embez- 
zled, or who somehow separated the criminal 
from the parental sphere. 

Assessing the Sincerity of the Defendant's 
Claim - 

14) Carefully scrutinize circumstances in 
which the defendant may be invoking pa- 
rental responsibilities as a ploy to obtain 
leniency. There are two sorts of circumstances in 
which assessment problems seem particularly 
likely to arise. 

Whenever the defendant argues that incarcera- 
tion will jeopardize the family’s financial support, 
the judge will want to know whether or not the 
defendant in fact supports the family. A defen- 
dant who does not actually provide the support 
claimed does not deserve credit for providing it. 

Sometimes a defendant’s life circumstances will 
have changed between the time of commission of 


Prisons generally do not allow such arrangements. See 
James Boudouris, Prisons and Kids: Programs for Inmate 
Parents 7-8 (1985). However, some halfway houses accept 
parents and their children. 


— eg., Goldstein, Freud, and Solnit, supra note 4, at 
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the crime and the time of sentencing. Defendants 
may have married and have had children during 
the intervening period. Defendants may be preg- 
nant at the time of sentencing. 

What should the judge do if the defendant 
“acquired” dependents in order to obtain leniency? 
It seems unfair to penalize the children because 
of their parents’ questionable motives, yet it 
seems unfair to “reward” the parents for opportu- 
nistic behavior. If the court is convinced that the 
defendant acquired family responsibilities as a 
ploy, then concern for the consequences of sen- 
tencing upon the dependents should carry much 
less weight than it ordinarily might. Perhaps the 
judge should only give weight to the severest 
forms of consequence in such situations (e.g., 
foster placement of the children). 

Assessing Incarcerative Options - Once the judge 
has decided upon a disposition, she must choose 
an appropriate sanction. When imposing an 
incarcerative sanction, the judge must decide 
upon the length and can decide upon the form 
that the sentence will take. Consideration of the 
impact of the sentence upon the dependents may 
affect both of these decisions. 

15) When selecting an incarcerative sen- 
tence, choose that sanction which best al- 
lows for maintenance of the parent-child 
relationship. Judges should take advantage of 
existing options regarding the forms of incarcera- 
tive sentences and should shape them to take 
account of parents’ needs. 

For example, a parent who cares for children 
could serve a sentence intermittently from 9-5 on 
weekdays. Prison work release programs can be 
defined to allow regularly scheduled release time 
to care for children. Spouse co-defendants can 
serve their sentences consecutively. Perhaps ser- 
vice of a single parent’s sentence could be post- 
poned until the child started school or grew old 
enough to bear a period of separation from the 
parent. Finally, a judge can search out those 
situations in which children can reside with their 
parents during the parent’s confinement.” 

16) Consider the “child’s sense of time” 
when determining the length of an 
incarcerative sentence. Child development 
specialists observe that children experience time 
differently than adults.” Children have different 
tolerance levels for periods of separation from 
their parents at different stages in their lives. 
The younger the children, the shorter the period 
of separation they can bear. A judge can legiti- 
mately consider such limits in determining the 
length of an incarcerative sentence. 

17) When incarcerating a parent, ensure 
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that care arrangements for the children 
have been made. Most of the judges commented 
that they follow this principle. They rely on their 
probation officers to inform them as to the exis- 
tence of care arrangements. Since the need for 
care flows from the judge’s sentencing decision, it 
seems appropriate for the judge to involve herself 
in ensuring that care exists. 

Assessing Non-Incarcerative Options - 

18) When structuring non-incarcerative 
sentences, consider the burden the sanction 


imposes upon the family. When judges choose ~ 


non-incarcerative sentences to achieve the benefits 
provided by keeping a family together, they 
should structure the sentences so those benefits 
can indeed be achieved. For instance, mechanisms 
exist to tailor fines to the defendant’s means.” 


™See Sentencing Reform, supra note 14, at 377 for a de- 
scription of the Swedish day-fine system, designed to equalize 
the impact of fines. 


Conclusion 


The framework proposed here offers a principled 
way to address defendants’ parental responsibili- 
ties at sentencing. Far from creating chaos, it 
provides a structure for reasoned individualization 
of sentences. Just as exploration of sentencing 
practice regarding consideration of dependent 
children revealed a wealth of detailed legal prin- 
ciples, examination of the law on other offender 
characteristics might uncover equally thoughtful 
sentencing principles. Given that possibility, im- 
plementing my proposal for consideration of de- 
fendants’ children within the U.S. sentencing 
guidelines could point the way to a richer, stron- 
ger guidelines system. 
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APPENDIX A - ZONES FOR DEPARTURES 


VI 
10, 11, 12 13 or more 
O- 6 0- 
1- 
2- 8 3- 
6- 
12 - 
15 - 
18 - 
21- 
24 - 
27 - 
30 - 
33 - 
37 - 
41- 
46 - 
37 - 51- 
41- 57 - 
46 - 63 - 
51 - 70 - 
57 - 77 - 
63 - 84 - 105 
70 - 92 - 115 
77 - 100 - 125 
70 - 84 - 105 110 - 137 
78 - 92 - 115 120 - 150 
87- 108 100 - 125 130 - 162 
97 - 121 110 - 137 130 - 162 140 - 175 
108 - 135 121 - 151 140 - 175 151 - 188 
121 - 151 135 - 168 151 - 188 168 - 210 
135 - 168 151 - 188 168 - 210 188 - 235 
151 - 188 168 - 210 188 - 235 210 - 262 
168 - 210 188 - 235 210 - 262 235 - 293 
188 - 235 210 - 262 235-293 | 262 - 327 
210 - 262 235 - 293 | 262 - 327 292 - 365 
235 - 293 262 - 327 292 - 365 324 - 405 
262 - 327 292 - 365 324 - 405 360 - life 
292 - 365 324 - 405 360 - life 360 - life 
324 - 405 360 - life 360 - life 360 - life 
360 - life 360 - life 360 - life 360 - life 
360 - life 360 - life 360 - life 360 - life 
360 - life 360 - life 360 - life 360 - life 
life life life life 


17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
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Sentencing Table 
Criminal History Category 
Offense I if 
Level 0 or 2or3 
Zone 1 1 0- e- 
. 2 0- 
3 0- 0- 4 
4 0- O- 5 
5 0- 0- 6 
6 0 - 7 
1 1- 8 
~ 4- 10 
9 4- 10 6- 12 
10 6- 12 8- 14 
11 8- 14 10- 16 
. 12 10- 16 12- 18 
. 13 12- 18 15- 21 
14 15- 21 18- 24 
15 18- 24 21- 27 
. 16 21- 27 24- 30 
24- 30 27- 33 
Zone 2 27- 33 30- 37 
30 - 37 33 - 41 
. 33- 41 37- 46 | 
37- 46 41- 51 
41- 51 46 - 57 
46 57 51- 63 
51- 63 57- 71 
57- 71 63 - 78 
63- 78 70 - 87 
70 - 87 78 - 97 
78 - 97 87 - 108 
87 - 108 97 - 121 
97 - 121 108 - 135 
108 - 135 121 - 151 
121 - 151 135 - 168 
135 - 168 151 - 188 
151 - 188 168 - 210 
168 - 210 188 - 235 
188 - 235 210 - 262 
210 - 262 235 - 293 
235 - 293 262 - 327 
. 4 262 - 327 292 - 365 
Zone 3 324 - 405 360 - life 
360 - life 360 - life 
life life 


When Probation Becomes More 
Dreaded Than Prison 


BY JOAN PETERSILIA 
Director, Criminal Justice Program, The RAND Corporation 


S PRISONS have become more and more 

crowded, pressure has increased to di- 

vert some serious offenders to community- 
based sanctions. In response, most jurisdictions 
have established, or are experimenting with, vari- 
ous kinds of intensive supervision programs 
(ISPs). However, these alternatives to prison are 
themselves still on trial. It remains to be seen 
whether ISPs can punish and control serious 
offenders effectively enough to meet the dominant 
objectives of imprisonment: imposing “just des- 
erts” and “incapacitating” criminals.’ 

A major obstacle in testing their effectiveness is 
getting sufficient numbers of truly “prison-bound” 
offenders into these programs. Judges seem hesi- 
tant to impose community-based sanctions 
because of their concern for public safety, and 
their belief that ISPs are not punitive enough for 
such offenders. 

This article focuses on the second concern: Are 
community sanctions punitive enough to convince 
the public that the “punishment fit the crime”? 
Having studied the development of these interme- 
diate sanctions, I have discovered that some seri- 
ous offenders feel that ISPs are at least as puni- 
tive as imprisonment—if not more so. If this is 
true, then offenders’ perceptions should be consid- 
ered in structuring sanctions and in making sen- 
tencing decisions. 

Why is this issue worth studying? The most 
pragmatic reason is that ISPs offer some hope of 
relieving prison overcrowding—without draining 
the public purse. If it can be shown that 
other—less expensive—sanctions also have puni- 
tive qualities, then perhaps the public might 
accept that community-based sanctions are appro- 


‘ISPs place offenders in the community under much more stringent 
conditions than traditional probation and parole impose. In most of 
these programs, offenders are required to observe curfews, hold jobs, 
pay victim restitution, submit to random urine and alcohol testing, and 
pay part of the cost of their supervision. A growing number of pro- 
grams also involve electronic monitoring of the offender’s whereabouts. 
Latest estimates suggest that more than 50,000 adults are now serving 
intensive supervision sentences (Herrick, 1988). 


‘Just deserts” refers to imposing punishments that are commensu- 
rate with the seriousness of the crime. Ineapactation refers to the 

fect of isolating an offender from the larger society, thereby prevent- 
ing him/her from committing crimes in that society. ; 


"Several studies have shown that the public views probation as 
lenient and that any term in prison is automatically judged more 
punitive than any term in the community (e.g., Erickson and Gibbs, 
1979; McClelland and Alpert, 1985). 
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priate and quite consistent with their demand to 
“get tough” and hold criminals accountable for 
their crimes. If this link were made, the criminal 
justice system could save money and operate a 
system with more rehabilitation potential. 

More theoretical, but possibly more compelling, 
these hypotheses question some basic assumptions 
that underlie sentencing decisions, the structure 
of sanctions, and resource allocation in the crimi- 
nal justice system. Consequently, those assump- 
tions may be partly responsible for today’s “crisis 
in corrections.” It would probably have been salu- 
tary to question these assumptions long ago, but 
under present circumstances it is imperative to do 
so. 


Punishment for Whom? 


This country bases assumptions about “what 
punishes” on the norms and living standards of 
society at large. This practice overlooks two sa- 
lient facts: First, most serious offenders neither 
accept nor abide by those norms—otherwise they 
wouldn’t be offenders. Second, most of the people 
who even “qualify” for imprisonment today come 
from communities where conditions fall far below 
the living standards most Americans would recog- 
nize. If their values and standards differ, why 
should their perceptions of punishment be the 
same? Nevertheless, criminal sanctions reflect 
societys values—negatively. The demand that 
serious criminals go to prison implies that prison 
imposes conditions that are intolerable and fright- 
ening to the law-abiding citizen. The belief that 
community sanctions are too lenient implies that 
no matter what conditions probation or parole 
impose, remaining in the community is categori- 
cally preferable to imprisonment.’ 

When crime rates were lower and minor crimes 
could land a person in prison, many offenders 
might have shared these perceptions. Apparently, 
feelings are different among offenders who face 
prison sentences today. In several states, given 
the option of serving prison terms or participating 
in ISPs, many offenders have chosen prison. 

Pearson (1988) reports that about 15 percent of 
offenders who apply to New Jersey’s ISP program 
retract their applications once they understand — 
the conditions and requirements. Under the New 
Jersey structure, this means that they will re- 
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main in prison on their original sentences. 

One of the more striking examples comes from 
Marion County, Oregon, which has been  cooper- 
ating with researchers from The RAND Corpora- 
tion in a randomized field experiment. Selected 
non-violent offenders were given the chcice of 
serving a prison term or returning to the commu- 
nity to participate in ISP. These offenders have 
been convicted, and the judge has formally im- 
posed a prison term. After conviction, they were 
asked if they would agree to returr. to the com- 
munity and participate in ISP, rather than go to 
prison. During the 1-year study period, about a 
third of those eligible for the experiment have 
chosen prison instead of ISP. 

What accounts for this seeming aberration? 
Why should anyone prefer imprisonment to re- 
maining in the community—no matter what the 
conditions? Can we infer from this that prison 
conditions seem less “punishing” than ISP 
requirements to these offenders? To consider this 
possibility, we first need to understand why im- 
prisonment may have lost some of its punitive 


sting. 


Has the Punitive Power of Imprisonment 
Diminished? 

Zimring and Hawkins (1973:190) note that 
sanctions are most likely to deter if they meet 
two conditions: “the social standing is injured by 
the punishment,” and “the individual feels a dan- 
ger of being excluded from the group.” It is hard 
to imagine that prison terms have either of these 
attributes for repeat criminals. 

Possessing a prison record is not as stigmatiz- 
ing as in the past, because so many of the offend- 
ers peers (and other family members) also have 
“done time.” A recent survey shows that 40 per- 
cent of youths in state training schools have par- 
ents who have also been incarcerated (Beck et al., 
1988). Further, about a quarter of all U.S. black 
males will be incarcerated during their lives, so 
the stigma attached to having a prison record is 
not as great as it was when it was relatively 
uncommon (Bureau of Justice Statistics, 1985). 

In fact, far from stigmatizing, imprisonment 
evidently confers status in some neighborhoods. 
Particularly for gang-affiliated and career crimi- 
nals, a prison sentence enhances status when the 
offender returns to his neighborhood, especially in 
the inner cities. California’s Task Force on Gangs 
and Drugs (1989) reported that during public 
testimony, gang members themselves “repeatedly 
stated that incarceration was not a_ threat 
because they knew their sentences would be mini- 
mal. Further, some gang members considered the 
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short period of detention as a “badge of courage,” 
something to brag about when they return to the 
streets.” (1989:29). And according to the Califor- 
nia Youth Authority, inmates steal state-issued 
prison clothing for the same reason. Wearing it 
when they return to the community lets everyone 
know they have “done hard time.” 

As for employment opportunities, imprisonment 
has had increasingly less effect for the people in 
question. As William Julius Wilson (1987) makes 
painfully clear in The Truly Disadvantaged, em- 
ployment opportunities have been shrinking for 
peopie of lower economic status, especially in 
urban areas, so the effect of a prison record may 
not be as dramatic as it was when jobs were 
more plentiful. 

Some have argued that for poor people, prison 
may be preferred, but few scholars take such 
discussions seriously. It is undoubtedly true, how- 
ever, that the quality of a person’s lifestyle when 
free certainly has some bearing on the extent to 
which imprisonment is considered undesirable. 
The grim fact—and national shame—is that for 
most people who go to prison, the conditions in- 
side are not all that different from the conditions 
outside. The prison environment may be far below 
the ordinary standards of society, but so is the 
environment they come from. As the quality of 
life that people can expect when free declines, the 
relative deprivation suffered while in prison de- 
clines. 

Social isolation is another presumably punitive 
aspect of imprisonment. Again, the values of soci- 
ety surface in the belief that when a person goes 
to prison he is “among aliens.” In prison, he is 
isolated from the kinds of people he would cus- 
tomarily (and by preference) be among. For to- 
day’s inmates, that is less likely to be true. The 
newly admitted inmate will probably find friends, 
if not family already there. 

The warden of Pontiac Penitentiary described it 
thus: 


When a new guy comes up here it’s almost a homecoming— 
undoubtedly there are people from his neighborhood and 
people who know him. . . (as quoted in Jacobs, 1984:33). 


He goes on to recall how a ranking gang mem- 
ber, upon entry to prison, received a “letter from 
the ranking chief welcoming him into the family.” 
As for real family, the warden in a Washington, 
DC, jail recently noted that his facility currently 
contained three generations of a particular family 
at once. He remarked that, “It was like a family 
reunion for these guys.” 

Some even suggest that prison serves as a 
buffer for offenders who find the outside world 
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particularly difficult. One man, just released from 
a Massachusetts prison, said: 

I have literally seen guys who have been released walk out 

the door and stand on the corner and not know which 

direction to go. And they eventually go back to prison. As 
horrible as it is, prison provides some sort of community. 

And, finally, the length of time an offender can 
be expected to actually serve in prison has de- 
creased—from 18 months in 1984 to 12 months in 
1987. But more to the point, for marginal offend- 
ers (those targeted for prison alternatives), the 
expected time served can be much less. In Cali- 
fornia, Texas, and Illinois, 2- to 3-year prison 
sentences often translate into less than 6 months 
actually served. In Oregon, prison crowding has 
created a situation in which a 5-year sentence 
can translate into 3 to 4 months of actual time 
served (Clear and Hardyman, 1990). Particularly 
when the prison system is the subject of a court 
order and offenders are released because of a 
“cap,” prison terms can be quite short. Offenders 
on the street seem to be aware of this, even more 
so with the extensive media coverage such issues 
are receiving. 

For the above reasons, then, it seems at least 
plausible that prison terms (on average) are not 
perceived as being as severe as they were histori- 
cally. No one has ever surveyed prisoners or 
ex-convicts to find out how punitive they think 
imprisonment is. However, one could say their 
actions answer that question implicitly: More 
than 50 percent of today’s prison inmates have 
served a prior prison term. Add prior jail sen- 
tences, and the percentage rises to 80 percent 
(Innes, 1988). Knowing what it’s like, 80 percent 
of them evidently still think that the “benefits” of 
committing a new crime outweigh the “costs” of 
being in prison. 

This implies a lot about how punitive prison is 
for these offenders. However, it does not explain 
why they would choose imprisonment over inten- 
sive probation. 


Why Would Offenders Choose Prison 
Over ISPs? 


For many offenders, it may seem preferable to 
get that short stay in prison over rather than 
spend five times as long in an ISP. But what 
about the relative conditions? If the speculations 
above have any validity, better a short time in 
conditions that. differ little from your accustomed 
life than a long time in conditions that are very 
different from the “ordinary standards” of your 


‘This information was compiled from ISP brochures and information 
from the Oregon Department of Corrections. 


community. 

Taking Marion County, Oregon, as an example, 
consider the alternatives facing convicted offend- 
ers: 


ISP. The offender will serve 2 years under this sanction. 
During that time, the offender = be visited by a proba- 
tion officer two or three times | 

the other days. The offender 

searches of his home for 

regularly for alcohol and 


tion. In 
ihe te dreg ofl 


PRISON. A sentence of 2 to 4 years will require that the 

offender serve about 3 to 6 months. During his term, he is 

any training or treatment, but may i 

p Hen released, he will be placed on 

supervision, where he sees his 

month. 

For these offenders, as for any of us, freedom is 
probably preferable to imprisonment. However, 
the ISP does not represent freedom. In fact, it 
may stress and isolate repeat offenders more than 
imprisonment does. It seems reasonable that 
when offenders return to their communities, they 
expect to return to their old lives. The ISP trans- 
forms those lives radically. 

Their homes can be searched and they must 
submit regularly to urine testing. Offenders may 
well consider such invasions of their homes and 
lives more intrusive and unbearable than the lack 
of privacy in prisons—where it is an expected 
condition of life. The same is true of discipline 
and social isolation. By definition, imprisonment 
limits freedom of movement and activity, but once 
a person is in his own community, curfew and 
other restrictions may seem harder to take. Ironi- 
cally, he may be less socially isolated from his 
peers in prison than in ISP. 


Why Do Offenders’ Perceptions Matter? 

Having established the counter-intuitive fact 
that some serious offenders prefer imprisonment 
to ISPs, what are we to make of it? Whatever 
else, it does argue for reconsidering the range of 
sanctions this country has and the assumptions ~ 
they reflect. The point is not to insist that on — 
any absolute scale ISP is “worse” than prison. 
Rather, it is to suggest that the scale we current- 
ly use needs reexamining. 

For the people who are likely to come under ei- 
either sanction, how society at large views those 
sanctions is largely irrelevant. How offenders 
view punishment ought at least to be considered. 
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other conditions set by the court—not carrying a weapon, 
not socializing with certain persons—and he will have to 
perform community service and be employed or participate ; 
in training or education. In addition, he will be strongly 
OR 


This is implied in Jack Gibbs statement: “No 
legal action can deter if it is not perceived as 
punitive by those who are subject to it, and 
whether or not sanctions deter depends in part on 
the extent to which they are perceived as severe” 
(1975:119). 

If, as this article has argued, today’s serious 
offenders have different views from most of us 
about what punishes, those views should at least 
be identified and considered in structuring sanc- 
tions. 

In fact it is our perspective, and not necessarily 
theirs, that must bear much of the blame for the 
current “crisis in corrections.” From the public’s 
perspective, imprisonment is horrible and should, 
thus, punish and deter. Even a cursory look at 
crime rates and time served shows that this has 
become a dangerous illusion. 

Because the public wants the courts to “get 
tough on crime,” the prison population has dou- 
bled over the past 10 years. Yet, the rate at 
which violent crime is committed is also substan- 
tially higher. The United States continues to have 
not only the highest rate of incarceration for 
street crimes in the world, but also the highest 
level of violent crime (Kalish, 1988). 

It is clear that prison is not effectively deter- 
ring offenders. But what other sanctions might? 
ISPs provide a potentially feasible means to this 
end. However, they need to be tested more effec- 
tively. This requires putting more truly “prison- 
bound” offenders in these programs and analyzing 
the outcomes. As noted earlier, one obstacle to 
such testing has been judges’ apparent belief that 
the ISPs do not impose sufficient punishment for 
inveterate repeaters. If that perception can be 
changed, the ISPs could get thorough, systematic 
testing. One way to change that perception is to 
document what the early results mentioned above 
indicate—that some offenders see ISPs as more 
punitive than short prison terms. 


Studying Offenders’ Perceptions of Sanctions 
How completely we have based our sanctions on 
the perceptions of the law-abiding is borne out by 
a review of the literature. Very few studies have 
attempted to rank sentence severity, and those 
studies have not included offender populations in 
their samples. If we want sanctions to be puni- 
tive for today’s offenders, we need to sample of 


‘“(E.g., McClelland and Alpert, 1985; Buchner, 1979; Erickson and 
Gibbs, 1979). 


“See von Hirsch et al. (1989) for a good discussion of how such 
sanctions might be weighted. 
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fenders and analyze their responses. Outlined 
below is a tentative strategy for beginning such 
research. 

To test these ideas, one would begin by having 
different populations (including offenders and 
non-offenders) rate the perceived severity of a 
wide range of currently administered sanctions, 
including jail, regular probation, intensive proba- 
tion, house arrest, electronic monitoring, etc. 

The exact details of the rating task would need 
to be worked out, but one would begin by pres- 
enting pairs of sanctions and asking each respon- 
dent to select the more severe of the alternatives. 
In addition to collecting information on sanctions, 
one would also collect respondent characteristics 
such as status (e.g., free or incarcerated), age, 
race, and sex, and prior record and whether the 
offender had experienced the specific sanction 
types being measured. 

Once the perceptions of severity were obtained, 
one would compute scale scores for the various 
sanctions using paired-comparison scaling tech- 
niques. From this stage, one could build multiple 
regression equations containing the desired sanc- 
tions as independent variables and the scale val- 
ues as the dependent variables. In this way, the 
coefficients would represent the sanction severity 
for each component sanction. Additional analyses 
could also be performed to take into account the 
influence of demographic characteristics and other 
variables (such as experience with a sanction) on 
perceived severity of sanctions. These would be 
incorporated in additional regression models. It 
seems that such a research effort would be policy 
relevant, particularly as the move towards sen- 
tencing guidelines gains momentum. 

If prison is losing its “punitiveness,” it is inter- 
esting from a number of research and policy per- 
spectives. For example, if researchers scale sanc- 
tions to reflect seriousness—which they do in 
every sentencing and deterrence study—they may 
not be correct. Probation is always weighed as 
“out” and prison as “in.” But there are now dif- 
ferent levels of “out” that need to be taken into 
account. Sentencing commissions (e.g., the United 
States Sentencing Commission) have attempted to 
recommend sentences commensurate with the 
seriousness of the crime, but have been unsure 
how to weight these new “intermediate sanc- 
tions.” A number of states (e.g. Delaware) have 
wrestled with how to move past the in/out line of 
the Minnesota guidelines to include a more grad- 
uated approach, but have made little progress. 

If community-based punishments can _ be 
designed so that they are seen as punitive by 
offenders, then perhaps policymakers—who say 
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they are imprisoning such a large number of 
offenders because of the public’s desire to get 
tough with crime—might be convinced that there 
are other means besides prison to extract punish- 
ment.’ As the report by Fogel (1975) said, “One 
reason for preferring incarceration is simply that 
we have not found another satisfactory severe 
punishment.” Perhaps, if we can show that other 
sanctions can be equally severe, then the United 
States will begin to get over its preoccupation 
with imprisonment as the only suitable sanction 
for serious offenses. If this occurs, corrections 
costs could be reduced. But more importantly, 
since these programs require the offender to work 
and participate in treatment, rehabilitation is 
more likely. 
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A Practical Application of Electronic 
Monitoring at the Pretrial Stage 


By KEITH W. COOPRIDER AND JUDITH KERBY™ 


Development of Pretrial Services 
in Lake County 


HE PRETRIAL Services Unit of Lake 

County (Illinois), Division of Court Ser- 

vices, began operation in October 1983 in 
response to the local county jail overcrowding 
situation. The initial goal of Pretrial Services was 
to provide the court with written verified informa- 
tion regarding the defendant’s background for the 
purpose of potential release on a recognizance 
bond (non-financial release), thus alleviating the 
overcrowding crisis by reducing the need for a 
cash bond. 

In February 1986, the Pretrial Bond Supervi- 
sion (PTBS) component was added, which began 
as a 90-day pilot project implemented by the then 
Chief Judge William D. Block. One month after 
the inception of PTBS, electronic monitoring was 
introduced as well and became a valuable tool to 
assist in supervision. Ultimately, the program 
became an integral part of the criminal justice 
process in Lake County. 

The need for pretrial services agencies has 
taken on a statewide agenda. Legislation was 
enacted and became effective July 1, 1987, offi- 
cially establishing pretrial services in Illinois. At 
the present time, there are four established Pre- 
trial Services Units in the State of Illinois with 
only two of these agencies using electronic moni- 
toring. However, there are a total of 11 counties 
using electronic monitoring for other various 
forms of supervision with another 6 counties 
planning its use. Most are driven to implement 
electronic monitoring due to jail and prison over- 
crowding problems and not because of the philoso- 
phy that many offenders don’t need to be incar- 


As noted above, pretrial services was developed 
in response to jail overcrowding. At this time, we 
would like to give a brief historical account of the 
jail inmate housing crisis. 

In February 1983, a lawsuit was filed against 
the Lake County Jail due to inmate overcrowding. 
Based on this litigation, construction of a new jail 
was proposed and finally completed in March 
1989. The original in-house capacity of the old 
jail was 128 inmates. A temporary modular unit 
was purchased and housed 40 inmates. This filled 
to capacity quickly, and the county began housing 
inmates in out-of-county facilities. During this 
time, Pretrial began supervising defendants, but 
the jail population continued to rise. 

In March 1989, the jail’s capacity rose to 242 
beds due to the opening of the new facility. 
Shortly after the new facility was opened, it was 
filled to capacity, and the modular unit was again 
put in use allowing 40 additional beds to become 
available. When originally designed, the correc- 
tional complex had a 150-bed Work Release An- 
nex, but due to continued overcrowding, Work 
Release is, in part, now being used to assist with 
the management of the jail’s general population. 
This added another 70 beds but these additional 
beds were easily filled. The county plan, at this 
time, is to complete the top two floors of the new 
jail, allowing for 136 more beds as well as to 
acquire the remaining 80 beds in Work Release. 
After completion, the county facility will house a 
total of 704 inmates, up from the original expect- 
ed 242 in March 1989. This reflects an increase 
of 191 percent over the original projected capacity 
of the new facility opened in March 1989. 

While the jail’s population was growing, so was 
Pretrial’s. The supervision component increased 
by 67 percent through the first 3 years. Overall, 
defendants were supervised a total of 73,267 days 
for the years 1986, 1987, and 1988. Broken down, 
this includes 50,629 days for those without elec- 
tronic monitoring and 2°,638 days for those on 
electronic monitoring. Reportedly, Illinois spends 
an average of $40 per day locally to house the 
jail population. Defendants are supervised an av- 
erage of 90 days until case disposition. 

The Bond Supervision Program was integrated 
into the county justice system not without diffi- 


‘Source: AOIC - Administrative Office of the Illinois Courts. 
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culties. In retrospect, more needed to be done at 
the actual line-staff level to inform and educate 


all parties to the process, mechanisms, and goals 
of the program. These included prosecuting attor- 
neys, defense attorneys, clerks, and jail personnel. 
County officials at the administration level had 
been involved in some form of conceptual discus- 
sions and projected goals from the beginning. 
However, once implementation began, most of the 
key players in the court were struggling to under- 
stand and respond to this new program. Initially, 
prosecuting attorneys resisted any form of non- 
cash bail for any person charged with a more 
serious offense, even if it did not involve violence. 
As time passed, the prosecutors became accus- 
tomed to Pretrial’s purpose and appearance in 
court. As the prosecutors became familiar with 
the program, they became more open to discus- 
sion of issues involving the client. This appeared 
to assist all parties in sounder decisions for re- 
lease. 

With release recommendations made by Pre- 
trial, the Judge would make the final decision for 
bond. The role of the Judge was instrumental in 
placing defendants on supervised release as a 
condition of personal recognizance. One indicator 
that pretrial bond supervision is an acceptable 
form of pretrial release is the rate of agreement 
between the recommendations made by Pretrial 
Services and the judge’s decision to place the 
defendant on bond supervision. Table 1 illustrates 
that, overall, 9 out of 10 persons recommended 
for PTBS are released by the judge.” From 1986 
to 1987 the rate of agreement increased by 11 


TABLE 1. RATE OF AGREEMENT BETWEEN PTBS 
RECOMMENDATIONS AND PTBS PLACEMENT 


these 
“screened and recommended” cases. A preliminary analysis of the 
releases indicates that the nonscreened cases have a much 


percent, perhaps suggesting the court’s growing 
confidence in the function and purpose of the 
Pretrial Services Bond Supervision Program. 

The defense attorneys, on the other hand, 
quickly learned that there was now another avail- 
able option for release of their clients. Generally 
speaking, the Public Defender’s Office had few 
alternatives for those who were indigent and 
unable to post a cash bond. Supervised release 
allowed those who met the criteria a chance to 
return home and, if employed, to work. Successful 
completion of the program also allowed defense 
attorneys another argument for community-based 
corrections at sentencing. 

Courtroom clerks also needed to learn about 
bond supervision and the newly added procedures 
when sending court orders to the jail indicating 
that a defendant was to be released to Pretrial 
Services. The clerks are the direct communication 
link between the courtroom and the jail; they let 
the jail know on a “release slip” that the defen- 
dant has been released to Pretrial. 

Communication and a _ working relationship 
between the jail and Pretrial had to be refined 
and nurtured. Defendants needed to be inter- 
viewed, often on short notice, and this sometimes 
interfered with the internal schedules of the jail. 
Besides the interview process, Pretrial motioned 
cases back to court for review of bond which 
created inmate transport problems for the facility. 
Often Pretrial would ask the court for mental 
health and/or drug/alcohol evaluations which 
meant the jail would have to facilitate these and, 
occasionally, transport persons to an outside agen- 
cy. Initially, there was no question that Pretrial 
caused more work for jail personnel. In response 
to these new requests, a liaison officer from each 
department was assigned and, together, these 
officers eased the path. As a result, the two de- 
partments function in harmony and each is sensi- 
tive to the needs of the other and can make ad- 
justments when necessary to respect the other’s 
responsibilities and duties. 

As the communication process developed, the 
jail discovered that Pretrial could respond to 
special requests regarding the possibility of super- 
vising high-risk medical prisoners. Such situation 
ultimately reduced the county’s cost and liability 
to house this class of prisoner with special needs. 
Furthermore, Pretrial is a liaison between the 
Corrections Division and other interdepartmental 
agencies such as treatment facilities. Pretrial has 
helped expedite court-ordered treatment evalua- 
tions and, in turn, moved prisoners out of the 
facility quicker. Enough cannot be stated regard- 
ing the importance of communication between the 


BY THE COURT 
NUMBER OF 
DEFENDANTS NUMBER’ RATE OF 
RECOMMENDED RELEASED AGREEMENT 
1986 203 170 84% 
1987 215 204 95% 
TOTAL 668 601 90% 
*The source for all of the tables is the Nineteenth Judicial Circuit, 
"Does not include emergency bond releases. In 1988, for example, 
there were 58 defendants released to the supervision of Pretrial Ser- 
vices that were not, in a technical sense, formally screened and recom- 
mended for bond supervision. On the contrary, they were released to 
the program as a direct consequence of jail overcrowding. Starting in 
higher failure rate (27 percent) than the screened cases (15 percent), 
thus suggesting the importance of the screening/evaluation procedure. It 
can also be pointed out that almost all of the emergency releases were 
placed on bond supervision without electronic monitoring. 
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detention facility and any release program that is 
being implemented. 

Clearly, the implementation of Pretrial Services 
added a whole new dimension to the criminal 
justice process. Initially, it seemed to place a 
strain on and created some disturbance in the 
system, but once established, it became a crucial 
and significant part of the criminal justice sys- 
tem. 


Program Philosophy, Design, and Operations 


The guiding philosophy of Pretrial Services is 
that all persons arrested and charged with a 
crime should not be detained prior to trial unless 
(1) the defendant poses a threat to the safety and 
welfare of the community and/or to himself/her- 
self; (2) the seriousness of the crime restricts the 
use of release on recognizance; or (3) the likeii- 
hood of the defendant’s non-appearance in court 
is substantiated. In addition, Lake County’s phi- 
losophy has always reflected that Pretrial Ser- 
vices is more than merely a reaction to solve an 
overcrowded jail. On the contrary, it operates 
under the assumption that not all defendants who 
can’t post a cash bond need to remain incarcerat- 
ed—there now exist viable alternatives such as 
electronic monitoring and bond supervision. 

Pretrial Services is a unit of the Lake County 
Division of Court Services. All staff, with the 
exception of the secretary, are probation officers. 
Currently, the unit is staffed with a total of sev- 
en officers: one supervisor, one unit coordinator, 
one primary bond report investigator, and four 
surveillance officers scheduled in the field and/or 
office from noon to 9 p.m. The supervision compo- 
nent is not a 24-hour operation. However, Pretrial 
Services is in operation every day of the year in 
order to provide the court with bond information 
as well as to monitor offenders daily. 

There are two basic functions of Pretrial Ser- 
vices: (1) bond reports and (2) bond supervision. 
Generally speaking, bond reports are “informa- 
tional documents” about the defendant’s back- 
ground given to the court for the purposes of the 
bond hearing. Bond supervision involves supervis- 
ing defendants who have been released from jail 
custody pending trial and monitoring their com- 
pliance with court-imposed bond conditions. These 
two functions of Pretrial Services can be viewed 
as a two-step sequence of events. First, the bond 
report is completed, and second, if the defendant 
is remanded, that person is reassessed for release 
on bond supervision and, if recommendable, is 
returned to court for further consideration of 
bond. At the time of the initial bond report or 
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initial appearance, a “bond supervision” recom- 
mendation is not made in order to avoid placing 
someone on the program who may otherwise have 
received an unsupervised recognizance bond. It is 
only after the defendant is remanded is he or she 
evaluated for release on bond supervision. 

As noted earlier, bond reports are written docu- 
ments provided to the court for the purpose of 
assisting the judge in making a bond decision. 
They consist of verified information pertaining to 
the defendant’s criminal and social background, 
including prior criminal record, failure to appear 
history, residential, family, and employment histo- 
ry, and other issues such as patterns of substance 
abuse and psychological/psychiatric issues. Bond 
report interviews are conducted with (1) any 
person charged with a felony and (2) remanded 
non-felonies. Persons who have been charged with 
misdemeanor and/or traffic offenses are not inter- 
viewed unless they have been remanded after 
their first bond hearing. After the interview, 
criminal history check, and verification process is 
completed, the bond report is distributed to the 
court. If the bond report is completed before the 
defendant is remanded (i.e., at the initial appear- 
ance), only a cash bond or personal recognizance 
recommendation is made. However, sometimes at 
this juncture a suggestion is made to the court by 
Pretrial Services to evaluate the defendant for 
supervised release, but in such a case a cash 
bond is still recommended pending an evaluation. 
As noted earlier, bond supervision recommenda- 
tions are only made after the defendant has been 
remanded. 

Another component of the informational back- 
ground check provided to the court is that vari- 
ous local police departments are contacted by 
telephone daily to determine whether they have 
any persons in custody charged with felonies. If 
so, a criminal and traffic record check is done 
and submitted to the court for the bond hearing. 
If the defendant is remanded, then an entire 
bond report and possible bond supervision evalua- 
tion is then completed for the court. 

Generally speaking, bond reports for remanded 
non-felons and bond supervision recommendations 
for accused felons are presented to the court at 
the defendant’s next scheduled court date. The 
pattern has been that the presiding bond court 
judge sets a review hearing within a 48-hour 
period. 

If a defendant charged with a felony has been 
remanded, a bond supervision screening is then 
pursued. Requests for evaluations generally origi- 
nate from the presiding judge and participating 
attorneys, but Pretrial Services also actively 
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maintains a list of jail remands for consideration 
of bond supervision. Although generally reserved 
for felonies, special requests have been made by 
the traffic and misdemeanor courts for Pretrial 
Services to assess their clientele for bond supervi- 
sion. 


A bond supervision evaluation is a more 
indepth and thorough investigation than the stan- 
dard bond report. Police departments are 
contacted on all violent offenses and sex offenses; 
collateral information is obtained from family 
members, employers, schools, and probation offi- 
cers (among others); the bond supervision pro- 
gram is thoroughly explained to the potential 
candidate and significant others. Two interviews 
are sometimes necessary. Various criteria are 
used in determining eligibility, including nature 
and circumstances of the offense, history of crimi- 
nality and violence, prior performance on other 
forms of community supervision, family and com- 
Munity ties, substance abuse history, and 
failure-to-appear risk, to name just a few. 

If the defendant is considered an appropriate 
candidate for supervised release by Pretrial Ser- 
vices, then a recommendation is made to the 
court, outlining the various release conditions 
that should be imposed (e.g., electronic monitor- 
ing, substance abuse treatment, etc.) to ensure 
court appearance and minimize the risk of pre- 
trial misconduct (e.g., new arrests, contact with 
victim, etc.). If the court determines that the 
defendant is acceptable for the program, he or 
she is released, and Pretrial Services begins to 
monitor compliance with the release conditions. 

Electronic monitoring is a tool to assist supervi- 
sion officers. Whether a defendant is supervised 
with or without this technological component, the 
officer’s in-person contact level with the defendant 
remains the same. All defendants are seen three 
times per week for the first 2 weeks, and, if the 
defendant is in compliance, face-to-face contacts 
are reduced to twice per week including weekends 
and evenings. At this point, contact frequency 
remains consistent until disposition is reached. 
The vast majority of contacts are done in the 
community. Field work and home visits coupled 
with electronic monitoring offer dual supervision 
resulting in tighter control and verification of 
clients’ behavior which allows for a more restric- 
tive and structured form of community release. 

It has been Lake County’s premise that it is 
critical to program effectiveness for officers to 
maintain face-to-face contact with the clients. 
This is especially true when using electronic mon- 
itoring. Violations need to be personally verified 
by an officer or, at the minimum, by a combina- 


tion of personal verification and printed electronic 
record. Electronic surveillance data does not 
stand alone when a defendant is brought back to 
court for a review of bond and faces revocation 
with the possibility of returning to jail. 
Furthermore, depending on philosophy, technol- 
ogy cannot replace casework. Personal contact in 
the home allows for the officer to observe the 
defendant in his/her own setting, thus, perhaps, 
viewing the defendant in a different light. Super- 


_vision officers have responded to threats of sui- 


cide, domestic violence, observed signs of alcohol 
abuse or drug use, as well as extreme poverty 
and the lack of resources to resolve such social 
and behavioral problems. Officers have intervened 
on behalf of the defendants and arranged for 
needed treatment, food, shelter, and other ser- 
vices. 

The supervision officer, as a caseworker, has 
become an integral link to the investigative offi- 
cers in the Probation Division. On the average, 
76 percent of the clientele remain in the system 
until sentencing. A large proportion receive 
community-based corrections (usually probation) 
and continue under some form of court-directed 
community supervision. Information collected by 
the surveillance officers can be of great assistance 
in the preparation of presentence investigations, 
alerting probation officers to social problems as 
well as to how clients perform in the community. 


Analysis of Bond Supervision Statistics 

Since the Program’s inception in 1986 and by 
the end of 1988, 659 defendants were placed on 
some form of supervised pretrial release, ranging 
from the regular “standard” supervision package 
of court date reminders and random periodic 
home visits, to a more intensive approach involy- 
ing the use of electronic monitoring and 24-hour 
curfew. The number of defendants placed on bond 
supervision has steadily increased (by 67 percent) 
through the first 3 years, thus suggesting the 
acceptance and establishment of the program as a 
viable alternative to jail incarceration. The big- 
gest jump in electronic monitoring use occurred 
between the first and second years, when the 
proportion of defendants released to pretrial bond 
supervision with the electronic monitoring compo- 
nent increased from 31 percent to 61 percent. All 
total, of the 659 defendants who were placed on 
bond supervision from 1986 through 1988, 45 
percent were released with electronic monitoring. 

The structure of the Lake County Pretrial Ser- 
vices Bond Supervision Program allows for the 
comparison of success/failure rates between those 
defendants who were placed on the program with 
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electronic monitoring and those who did not re- 
ceive electronic monitoring as a condition of re- 
lease. By “success,” we mean those closed cases 
that were not disposed of or terminated from 
bond supervision as a direct result of a bond 
violation. There are basically three types of viola- 
tions: 


1) A new arrest for a charge that allegedly oc- 
curred while the defendant was on pretrial 
bond supervision, which usually results in the 
defendant being returned to the custody of 
the jail; 


A failure to appear (FTA) for a court date 
with a subsequent bench warrant being is- 
sued, and 


3) A technical violation(s) (e.g., unauthorized 
absence or curfew violation, tampering with 
the electronic monitoring equipment, failing to 
notify Pretrial of a change in residence, em- 
ployment, etc.) that could either result in a 
warrant being issued if the defendant was not 
present in court to address the violation (e.g., 
absconding) or, if the defendant was present 


for the violation hearing, the defendant being 
remanded and the cash bond reinstated. 


Of the three types of violations, the first two— 
new arrest and failure to appear—are the most 
important in terms of community safety and of 
processing the case through the criminal justice 
system. Unless, for example, the defendant com- 
mitted a crime while violating his or her curfew, 
technical violations are essentially a function of 
“being on” bond supervision. Success, then, can be 
measured in different ways: by only examining 
the specific type of violation, by combining 
failure- to-appear and rearrest violations, or by 
combining all three kinds of violations for a com- 
posite rate. 

Overall, 85 percent of the defendants who were 
placed on Pretrial Bond Supervision were termi- 
nated successfully during the 3-year time period. 
The specific violation breakdown is presented in 
table 2. As one can see, the violation-specific 
rates are fairly low and consistent over time. 
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TABLE 2. VIOLATION BREAKDOWN BY YEAR AND 
TYPE OF VIOLATION, 1986-88 


FTA‘ 
9 (7%) 
1987 14 (8%) 
1988 16 (7%) 8 (3%) 

TOTAL 39 (7%) 24 (4%) 21 (4%) 

Note: Except for the total violation rates, which are based on 
the total number of cases terminated during the 3-year period 
(N=553), yearly violation rates are based on the number of 


cases terminated from PTBS in that given year. Also, these 
data do not include emergency bond releases. 


1986 7 (5%) 


9 (5%) 


Relative to one another, the total FTA rate is the 
highest of the three while the total rearrest and 
technical violation rates are the same. These data 
suggest that programmatic steps should be imple- 
mented to further minimize the risk of failing to 
appear. 

As noted earlier, it is possible to compare the 
outcome of Pretrial Bond Supervision cases with- 
out electronic monitoring to Pretrial Bond Super- 
vision cases that had electronic monitoring as- 
signed as a condition of their release. Table 3 
compares the two groups for each year and their 
respective totals with a composite (combining all 
three types of violations) violation rate. As the 
data indicate, the overall violation rate differs for 
EMS defendants relative to the non-EMS defen- 
dants. Of the total number of persons placed on 
bond supervision with electronic monitoring 
(N=219), 19 percent violated whereas only 13 
percent of the total number (N=334) of non-EMS 
clients violated during the same time period. It is 
interesting to note that in 1987, one out of every 
four EMS defendants was terminated from bond 
supervision because of a violation. The overall 
rates, as well as the year-by-year breakdown 
comparison of the two groups’ violation rates, 
reveal (1) a greater proportion of EMS cases vio- 
lated than non-EMS cases and (2) there exists 
between the years a wider variation of violation 
rates for the users of EMS as compared to the 
nonusers of EMS. For example, the highest yearly 
violation rate for the non-EMS group is 14 per- 
cent and, for the same group, their lowest viola- 
tion rate is 11 percent. On the other hand, for 
EMS defendants, the yearly violation rates range 
from a high of 25 percent in 1987 to a low of 14 
percent in 1988. This suggests a less consistent, 
more variable pattern or type of violating behav- 
ior on the part of the electronically monitored 
defendant or a less consistent, more variable re- 
sponse to the violations by the court system, 
which may well be related to the nature of the 
violation itself. 
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“The FTA rate is based on all failure to appears that resulted in a 
bench warrant being issued and all technical violations that resulted in 
a bench warrant being issued. The assumption is that if the defendant 
had a technical violation (e.g., a person removing his transmitter and 
_— absconding) that resulted in a bench warrant being issued, that partic- 
tur ular defendant would probably not appear for his or her next scheduled 
v7 court date. Although the case would have been terminated as a techni- 
- cal violation, for statistical purposes and for perhaps a more accurate 
a: FTA rate, technical violations with a bench warrant issued are counted 
ae as an FTA violation. Thus, the “technical” category only includes 
‘ technical violations that resulted in the defendant being remanded. 
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TABLE 3. COMPARISON OF SUCCESS/FAILURE RATES 
OF EMS VERSUS NON-EMS, ALL VIOLATIONS, 1986-88 


NON-EMS (N=334) EMS (N=219) 


1986 86 (86%) 
1987 82 (89%) 
1988 123 (87%) 19 (13%) 89 (86%) 14 (14%) 


TOTAL 291 (87%) 43 (13%) 178 (81%) 41 (19%) 


Note: Yearly rates are based on the number of clients in each 
respective supervision category in each respective year. Thus, 
the percentage base for the 1986 non-EMS cases is 100, 
whereas the base for the 1986 EMS cases is 33. The rates at 
the bottom of the table are computed based on the totals in 
each respective supervision category (N=334) and N=219). 


14 (14%) 
10 (11%) 


27 (82%) 
62 (75%) 


6 (18%) 
21(25%) 


The higher violation rate(s) of electronically 
monitored defendants is probably related to the 
fact that, as a rule, the riskier clients (serious 
charge in terms of felony class, recidivist, already 
on some other form of community supervision, 
FTA history, chemical dependency, etc.) are su- 
pervised with electronic monitoring. For example, 
of the 141 defendants who were charged with a 
Class X or nonprobationable Class 1 felony, 59 
percent were supervised with electronic monitor- 
ing, and, with the exception of Class 3 and Class 
4 felonies, of the EMS felony cases, the Class X 
defendants had the highest overall violation rate. 
In addition, and perhaps most importantly, the 
use of electronic monitoring itself increases the 
detection of home-curfew violations, presumably 
adding to the higher violation rate. With the use 
of electronic monitoring, the odds of “getting 
caught” are more than a consequence of a proba- 
tion officer making a home visit and discovering 


that the defendant is not there; they are also a 
function of 24-hour in-house surveillance utilizing 
“technological” support. One would perhaps expect 
more technical violations, specifically, more unau- 
thorized absences, with EMS defendants. 

Table 4 clearly supports this expectation and 
also reveals some other interesting patterns. In 
reference to technical violations, most of which 
were EMS-related, such as unauthorized absences 
or tampering with equipment, it is clear that the 
overwhelming majority (81 percent) belong to the 
EMS group. However, in the other violation cate- 
gories, FTA and rearrest, the non-EMS group 
dominates. Of the total number of FTA violations, 
almost 60 percent involved non-EMS defendants, 
whereas just over 40 percent were EMS cases. In 
the arrest category, 67 percent of all new arrests 
while on bond supervision involved clients not 
confined with electronic monitoring, whereas only 
33 percent of the EMS clients were arrested for 
new charges. On one level, it appears that EMS 
clients are riskier clients—but only in terms of 
technical violations. It seems that the defendants 
who pose the greatest community and case pro- 
cessing risk are the ones not being electronically 
monitored: They are twice as likely to be arrested 
for a new offense while out on bond and also 
have an 18 percent greater chance of failing to 
appear for their court date. 

Another way of comparing EMS cases with non- 
EMS cases is to analyze the felony class distribu- 
tion of each group and compare the success and 
failure rates. The majority of defendants who 
were either charged with a Class X felony, or 


TABLE 4. COMPARISON OF EMS VERSUS NON-EMS CASES BY TYPE OF VIOLATION, 1986-88 


FTA‘ 
NON-EMS EMS 


1986 1 8 3 
1987 9 5 5 
1988 6 10 0 


TECHNICAL 
NON-EMS NON-EMS 


4 
A 7 
8 8 


TOTAL 16 (41%) 23 (59%) 


8 (33%) 


16 (67%) 17 (81%) 4 (19%) 


Note: These data should be interpreted carefully. Obviously the numbers that the percentages are based 


upon are small; consequently, one could question how 
though that some patterns are emerging, 
trends will or will not be confirmed. 


‘In Illinois, felonies range from Class X, the most serious kinds of 
felony crime (with the exception of first-degree murder which is in a 
separate class, sometimes referred to as Class M) to Class 4, the least 
serious. Class X offenses are nonprobationable. There are also some 
nonprobationable Class 1 felonies, e.g., Residential Burglary, Criminal 
Sexual Assault not involving a family relation, and certain drug 
offenses. Also note that for the purposes of this paper, nonprobationable 
Class 1 felonies are included in the Class X felony category; both 


‘FTA (Failure to Appear) rates are based on FTA/BWI and Technical 
Violations/BWI (Bench Warrant Issued). See table 2, footnote 4 for an 
explanation. 


meaningful the rates actually are. There does appear 
and perhaps with a larger data base collected in the future, these 


charged with a nonprobationable Class I felony, 
received electronic monitoring as a condition of 
their release (59 percent). Interestingly, defen- 
dants who were charged with the second most 
serious class of felony in Illinois, the Class 1 
felonies that are probationable, are less likely 
within their group to be given electronic monitor- 
ing as a release condition. Fifty-six percent of the 
defendants who were charged with probationable 
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Class I felonies were not placed on electronic 
monitoring; only 44 percent had that condition 
imposed upon them. However, among all of the 
felony classes, as the seriousness of the felony 
increases so does the likelihood that electronic 
monitoring will be imposed as a condition of re- 
lease. 

Table 5 examines the success and failure rates 
of defendants by type of supervision and by felo- 
ny class. Highlights of the data from this table 
include: 


1. Electronic-monitoring clients charged with a 
Class X felony or a nonprobationable Class 1 
felony were less successful than their non- 


EMS counterparts who were charged with 
the same class of offense. 


EMS clients who were charged with a pro- 
bationable Class 1 felony had perfect compli- 
ance. 


There was a fairly large difference between 
the success of EMS and non-EMS clients in 
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the Class 3 felony category (69 percent ver- 
sus 90 percent). 


Almost one out of every three defendants 
with electronic monitoring and who were 
charged with a Class 3 felony violated in 
some capacity; and one out of every four 
EMS defendants who were charged with a 
Class 4 felony did likewise. 


Although there is no pure negative correlation 
between the seriousness of the felony class and 
the probability of pretrial misconduct (i.e., as 
offense seriousness increases, the likelihood of 
misconduct declines and vice versa), one could 
make a very general statement that as the seri- 
ousness of the felony decreases, there is a tenden- 
cy that the chance of violating increases. 

Finally, Table 6 compares the violation-specific 
rates of EMS and non-EMS clients by class of 
felony. As the data indicate, defendants who were 
charged with either a Class 2 or a Class 4 felony 
and did not receive electronic monitoring as a 
release condition, had the greater proportion of 


TABLE 5. SUCCESS/FAILURE RATES OF BOND SUPERVISION CLIENTS BY TYPE OF 
SUPERVISION AND BY FELONY CLASS, 1986-88 


70 ( 84%) 
16 (100%) 
41 ( 87%) 
34 ( 69%) 
15 ( 75%) 

2 ( 50%) 


13 (16%) 
0 ( 0%) 
6 (13%) 

15 (31%) 
5 (25%) 
2 (50%) 


NON-EMS 


53 (91%) 
18 (90%) 
65 (84%) 
89 (90%) 
45 (82%) 
21 (84%) 


5 ( 9%) 
2 (10%) 
12 (16%) 
10 (10%) 
10 (18%) 
4 (16%) 


Note: Row percentages are based on the total number of defendants in each particular supervision category 
(EMS vs. non-EMS). Nonprobationable Class 1 felonies are included in the Class X category since both 
kinds of offenses involve mandatory prison time upon conviction. T/M represents traffic and misdemeanor 


offenses. 


TABLE 6. COMPARISON OF EMS VERSUS NON-EMS DEFENDANTS’ 
VIOLATION RATES BY CLASS OF FELONY, 1986-88 


3 (12%) 
0 ( 0%) 
4 (17%) 
5 (21%) 
3 (12%) 
1 ( 4%) 


16 (67%) 17 (81%) 


N =21 


Note: Percentages based on total 


"Failure-to-appear (FTA) rates violations 
warrant issued. See table 2, footnote 


include technical with 
4 for an 


number of violations in each separate violation category (N=39, N=24, 
N=21). Percentages may not equal 100 due to rounding. 


FTA violations (respectively, 18 percent). Of the 
EMS defendants, persons charged with a Class X 


= 
CLASS FAILURE SUCCESS FAILURE 
x 
1 
2 
3 
4 
FELONY FTA’ ARREST TECHNICAL ‘ 
x 6 (15%) 0 ( 0%) 0 ( 0%) 7 (33%) 2 (10%) . 
1 0 ( 0% 2 ( 5%) 0 ( 0%) 0 ( 0%) 0 ( 0%) 
2 3 ( 8%) 7 (18%) 3 (12%) 7 0 ( 0%) 1 ( 5%) 
3 5 (13%) 4 (10%) 3 (12%) 1 (33%) 1 ( 5%) 
4 2 ( 5%) 7 (18%) 1 ( 4%) 2 (10%) 0 ( 0%) 
TM 0 ( 0%) 3 ( 8%) 1 ( 4%) 1 ( 5%) 0 ( 0%) 
- SUBTOTAL 16 (41%) 23 (59%) 8 (33%) Po 4 (19%) 
+ TOTAL N = 39 N=24 a 
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felony had the greater FTA rate (15 percent) 
followed closely by those charged with Class 3 
felonies (13 percent). The table also shows that 
the electronically monitored defendants charged 
with either a Class X or a nonprobationable Class 
1 felony had no new arrests while being super- 
vised in the community. In terms of rearrest, the 
riskiest category of defendants were those not 
supervised on electronic monitoring and charged 
with a Class 3 felony (21 percent violation rate). 
In the technical violation category, EMS defen- 
dants charged with Class X or Class 3 felonies 
had the greatest proportion of violations (each 
with 33 percent). However, those EMS defendants 
charged with a probationable Class 1 or a Class 2 
felony had no technical violations. In fact, as the 
data demonstrate, Class 1 defendants, whether 
they were on EMS or not, were least likely to 
violate in any of the violation categories.° 

This preliminary analysis of the bond supervi- 
sion data reveals some notable patterns and dif- 
ferences between defendants who were placed on 
electronic monitoring as a condition of pretrial 
release and those defendants who were not. As 
was the focus of the analysis, these differences 
are expressed in the type of violations committed 
and the frequency or rate of violation. Granted, 
some of the numerical totals that the rates are 
based upon are small and, consequently, one may 
question the validity or significance of these find- 
ings. With the collection of more data in the 
future and thus the acquisition of a larger data 
base, further analysis can be pursued to deter- 
mine the consistency and reliability of the current 
findings. In addition, more indepth elaboration is 
needed to determine what factors may be related 
to success and failure, such as taking into ac- 
count all of the bond conditions imposed, prior 
criminal record, family and employment status, 
length of time in the program, substance abuse 
patterns, and demographics, including age, race, 
sex, and education level. With the identification 
of factors that influence the rate of success and 
failure on bond supervision, perhaps we can in- 
crease the former and reduce the latter. 


Conclusion 


The objective of this article was to discuss a 
practical application, and the knowledge learned 
thereof, of electronic monitoring at the pretrial 


"It should be noted though that probationable Class 1 felonies only 
comprise six percent of the total number (N=553) of case terminations 
between the years of 1986 and 1988. 


stage of criminal processing. In our particular 
experience, it was quite clear that a solution was 
needed to alleviate a jail overcrowding problem. 
In short, an alternative to pretrial detention was 
pursued, and bond supervision with the selective 
use of electronic monitoring became a viable op- 
tion. 

The Pretrial Bond Supervision Program and the 
use of electronic monitoring have now become 
strongly established in our local criminal justice 
system, primarily at the pretrial phase of defen- 
dant processing. It is clear that bond supervision 
has helped control what sometimes was an uncon- 
trollable inmate population crisis and served the 
broader philosophical purpose of releasing defen- 
dants who were appropriate to be returned to the 
community but were unable to post the required 
cash bond. 

The significance of electronic monitoring to all 
of this was the fact that with the use of EMS a 
riskier clientele could be released with the assur- 
ance that Pretrial Services could provide effective 
supervision and report noncompliance of bond 
conditions to the court. With the advent of tech- 
nological surveillance, and in conjunction with 
face- to-face contacts and home visits by bond 
supervision officers, Pretrial Services can ensure 
compliance with court-ordered conditions of re- 
lease, such as curfew restrictions and 24-hour 
home confinement. 

With this so-called “electronic watch,” it is obvi- 
ously easier to detect violations, especially those 
of a technical nature. And, as the data point out, 
electronically monitored defendants were more 
likely to commit, or at least more likely to get 
caught committing, technical violations than the 
nonelectronically monitored defendants. However, 
and perhaps more importantly, non-electronically 
monitored defendants were more likely than elec- 
tronically monitored defendants to be rearrested 
and/or fail to appear while on bond supervision. 
There were several other interesting findings, as 
already noted elsewhere in this report, but more 
data collection and analysis are needed using 
more sophisticated statistical techniques. 

In essence, electronic monitoring, as a compo- 
nent of bond supervision, enhances ability to 
supervise defendants in the community. It cannot, 
in total, replace officer surveillance or casework 
(the “human” element) but it does change the 
nature of community supervision. 


The Organizational Structure of Prison 
Gangs: A Texas Case Study 


By ROBERT S. FONG, Ph.D.” 


Introduction 


N RECENT years, American courts have 

played an important role in the evolution of 

prisoners’ rights. Through court litigation, 
prisoners have successfully defended their claims 
to many constitutional rights. While court-man- 
dated changes have improved the treatment of 
inmates, it is argued that court intrusion has 
undermined the legitimate authority of correction- 
al personnel in maintaining order and discipline 
among inmates (Jacobs, 1977). It is further ar- 
gued that the weakening of control over inmates 
has created an era where inmate gangs have 
formed for the purpose of sharing and eventually 
dominating, through violent means, the power 
base once occupied by correctional personnel (Ja- 
cobs, 1977). 

For decades, the Texas Department of Correc- 
tions, the second largest prison system in the 
United States, was virtually free from inmate 
gang disruption. This condition might be attribut- 
able to the institution of the officially approved 
“building tender” system. Building tenders, often 
referred to as inmate guards, were inmates care- 
fully selected by prison officials to assist in the 
performance of staff work. With proper supervi- 
sion, not only did the building tenders effectively 
maintain order among the inmates (frequently 
through the use of force), but, more importantly, 
they served as an intelligence network for prison 
officials. In fact, up until 1983, the only known 
inmate group in the Texas prison system was the 
Texas Syndicate, a self-protection gang formed by 
a group of prisoners who had been members of 
the Texas Syndicate in the prisons in California. 
Outnumbered and closely monitored by the build- 
ing tenders, the Texas Syndicate caused no major 
disruption. 

Despite its usefulness, the building tender sys- 
tem, along with several other aspects of prison 
operations, was declared unconstitutional by Chief 
Federal District Judge William Wayne Justice in 


“Dr. Fong is assistant professor, Department of Crim- 
inal Justice, University of North Carolina. He previous- 
ly served 4 years (1984-89) as a special monitor for the 
Texas Department of Corrections in the Federal civil 
action case of Ruiz v. Estelle, presently known as Ruiz 
v. Lynaugh. 


the historic prison lawsuit of Ruiz v. Estelle 
(1980), which involved the testimonies of 349 
witnesses and consumed 161 trial days. On June 
1, 1982, Judge Justice issued the Stipulated Mod- 
ification of Sections IID and IIA of Amended De- 
cree ordering the immediate elimination of the 
building tender system. The issuance of this court 
order created two new crises for Texas prison 
administrators: (1) a severe shortage of security 
staff as evidenced by a pre-Ruiz staff-inmate ratio 
of 1:10 (Beaird, 1986) and (2) an inability to 
monitor inmate illegal activities due to the lack 
of inmate informants. In the meantime, they were 
forced to implement and comply with many court 
orders with specific guidelines affecting various 
aspects of the daily operations of the prison sys- 
tem. As a result, a state of chaos emerged where 
prison administrators nearly lost control over 
their prisons (Beaird, 1986). It was during this 
period that inmates began actively to organize 
themselves to fill this power vacuum. Texas De- 
partment of Corrections statistics showed that in 
March 1983, there was only one prison gang, the 


TABLE 1. BREAKDOWN OF PRISON GANGS IN TEXAS 
(SEPTEMBER 1985) 


Source: Data ve: provided by a member of th Task 
Force of the Corrections. 


Name of Size of Year 
Gang Racial Composition Membership Formed 
. Syndicate Hispanic 296 1975 
Texas Mafia Predominantly 
White 110 1982 
of Texas All White 287 1983 
Mexican Mafia All Hispanic 351 1984 
Nuestro Carnel- 
es All Hispanic 47 1984 
Mandingo War- 
; riors All Black 66 1985 
Black 107 1985 
Hermanos De 
Pistolero All Hispanic 21 1985 
Others 115 1985 
36 
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Texas Syndicate, with 56 members. Two and a 
half years later, eight inmate gangs along with 
several other small groups formed, and the re- 
ported membership increased to 1,400. 

As these prison gangs competed for power and 
dominance, the number of serious violent inci- 
dents also sharply increased. In 1982, the year 
the process of eliminating the building tender 
system began, members of the Texas Syndicate 
were reported to be responsible for 5 (41 percent) 
of the 12 inmate homicides. In 1984, 20 (80 per- 
cent) of the 25 inmate homicides were found to 
be gang-related. Of the 20 gang-related inmate 
homicides, 6 (30 percent) were committed against 
members of the Mexican Mafia by members of 
the Texas Syndicate. During the same year, 404 
non-fatal inmate stabbings, an all-time high in 
the history of the prison system, were reported. 
In the first three quarters of 1985, 27 inmate 
homicides were recorded, of which 23 (85 percent) 
were gang-related. Of the 23 gang-related homi- 
cides, 13 (48 percent) were committed against 
members of the Mexican Mafia by members of 
the Texas Syndicate, while 1 (3 percent) was com- 
mitted against members of the Texas Syndicate 
by members of the Mexican Mafia (Buentello, 
1986). 

In August 1985, the Texas Syndicate declared 
war on the Mexican Mafia, the largest inmate 
gang in the Texas prison system, by fatally as- 
saulting four Mexican Mafia members. In Septem- 
ber 1985, after considering all available strate- 
gies, the director of the Texas Department of 
Corrections ordered the emergency detention of all 
confirmed and suspected gang members. These 
inmates were subsequently assigned to security 
detention group A (assaultive) or security deten- 
tion group B (non-assaultive) on a permanent 
basis, subject to review for release every 90 days. 
The continuing process of confining group mem- 
bers to administrative segregation resulted in a 
sizeable increase in the administrative segregation 
population, from 1,860 on September 5, 1985, to 
3,055 on January 29, 1987. 

The severity of the war between the Texas 
Syndicate and the Mexican Mafia has not only 
been felt within the Texas Department of Correc- 
tions but in the free world as well. Law enforce- 
ment agencies in several metropolitan areas have 
identified several recent homicides committed on 
the streets as being directly related to this war 
(Buentello, 1986). Despite efforts by some mem- 
bers of both groups and by some public officials 


to propose “peace treaties,” the war has continued 
to escalate. 

The purpose of this study is to compare and 
contrast the Texas Syndicate and the Mexican 
Mafia, the two largest prison gangs in America, 
from an organizational perspective. Emphasis will 
be placed upon such characteristics as: (1) organi- 
zational structure; (2) leadership style; (3) meth- 
ods of recruitment; (4) gang activities and goals; 
(5) operational strategies; and (6) gang activities 
outside the prison setting. One reason for study- 
ing the organizational characteristics of these two 
inmate gangs is that there is currently very limit- 
ed information concerning prison gangs. Perhaps 
a more important reason is that without basic 
knowledge of these characteristics, the application 
of scientific research methods to seek further 
understanding of prison gangs will be, if not 
impossible, difficult and impractical. 


Literature Review 


The formation of prison gangs began in 1950 
when a group of prisoners at the Washington 
Penitentiary in Walla Walla organized themselves 
to become known as the Gypsy Jokers (Camp and 
Camp, 1985). Thereafter, prison gangs continued 
to emerge in various jurisdictions. 

The latest statistics show that prison gangs are 
present in the Federal prison system and 32 state 
jurisdictions. Of the 33° jurisdictions experiencing 
the presence of prison gangs, 29 are able to iden- 
tify individual gangs by name. In those 29 juris- 
dictions, prison officials have identified 114 gangs 
with an estimated total membership of 12,634. 
Overall, gang members make up about 3 percent 
of the total Federal and state prison population 
(Camp and Camp, 1985). 

With the emergence of prison gangs, two seri- 
ous conditions have developed in prisons. The 
first is the increased difficulty experienced by 
prison officials in maintaining order and disci- 
pline among inmates (Jacobs, 1977; and Irwin, 
1980). The second is the rapid increase in in- 
mate violence primarily caused by the violent 
nature of prison gang members and of prison 
gang activities such as drug trafficking, extortion, 
prostitution, protection, gambling, and contract 
inmate murders (Yablonsky, 1962; Toch, 1978; 
Jacobs, 1974; Jacobs, 1977; and Irwin, 1980). 
Camp and Camp’s (1987) study of prison gangs in 
American prisons reported that prison gangs ac- 
counted for 50 percent or more of all prison prob- 
lems. However, in most jurisdictions, the absence 


. 
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TABLE 2. WHEN AND WHERE PRISON GANGS BEGAN IN THE UNITED STATES 
Year Formed Jurisdiction Name of Gang 
1950 Washington Jokers 
1957 California ican Mafia 
1969 Illinois Disciples 
Vice Lords 
1970 Utah Aryan Brotherhood 
Neustra Familia 
Black Guerilla Family 
1971 Philadelphia Street Gangs 
1973 Towa Bikers 
Vice Lords 
1973 Nevada Aryan Warriors 
1974 North Carolina Black Panthers 
1974 Virginia Pagans 
1974 Arkansas KKK 
1975 Arizona Mexican Mafia 
1975 
1977 ederal System an Brotherhood 
Mexican Mafia 
1978 Disciples 
1980 est Virginia vengers 
1981 Missouri Moorish Science Temple 
1982 Kentucky Aryan Brotherhood 
Outlaws 
1983 Indiana Black Dragons 


Source: Camp, G.M. and Camp, C.G. Prison Gangs: Their Extent, Nature, and Impact on Prisons. Washington, DC: US. 


Department of Justice, 1985. 


of a gang intelligence-gathering system and the 
inadequate monitoring of gang activities have 
made it impossible to assess the exact impact of 
prison gangs on prison operations. 


Methodology 

The inability to obtain information directly from 
active gang members is a frustrating experience 
shared both by researchers and prison adminis- 
trators. Thus far, the only available method for 
intelligence-gathering has been the sole reliance 
on information provided by a few voluntary for- 
mer gang members who are placed on the gang 
“death” lists and are under maximum official 
protection in the prisons. The collection of data 
for the present study also relied, to a significant 
extent, on the voluntary cooperation of some for- 
mer members of the Texas Syndicate and the 
Mexican Mafia. 

With the prior approval of the deputy director 
for operations of the Texas Department of Correc- 
tions, extensive face-to-face interviews were con- 
ducted with four former members of the Texas 
Syndicate and four former members of the Mexi- 
can Mafia (N=8) In order to protect their identi- 
ties and safety, the names of the eight individu- 
als will not be disclosed in this report. These 
eight inmates were recommended for this study 
by the Gang Task Force of the Texas Department 
of Corrections. The basis for this recommendation 
was the proven credibility of these individuals as 
informants and the accuracy of the information 


they had provided to the Gang Task Force. 

For each interview, no structured or standard- 
ized questionnaire was used. The researcher 
asked each interviewee a set of open-ended ques- 
tions relating to the topic under study. Initially, 
the researcher had intended to tape-record each 
interview; however, this request was declined by 
each interviewee due to personal safety concerns. 
As an alternative, notes were taken of each inter- 
view. The longest interview lasted about 5 hours 
while the shortest interview lasted 2% hours. The 
average length of the interviews was about four 
hours. 

After all eight interviews were conducted, the 
researcher assessed and evaluated the information 
and arrived at a preliminary summary of find- 
ings. These findings were then verified through 
similar interviews with two members of the Gang 
Task Force and two unit wardens who have had 
extensive experience dealing with these two pris- 
on gangs. In the event that different responses 
were made to the same question, it would be so 
stated in the report. It was only when all re- 
sponses to the same question were the same 
would it be stated as a finding. 


Findings 
Organizational Structure 
Formed in 1978 by a group of inmates who 
previously served time in the California prison 
system, the Texas Syndicate, with a confirmed 
membership of 241, is the oldest and the second 
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TABLE 3. NUMBER OF GANGS AND GANG MEMBERS REPORTED BY 
CORRECTIONAL AGENCIES IN THE UNITED STATES—1984 


Prisoners 
1-1-1984 


3 
3 
5 
2 
5 
3 
8 
3 

14 
3 
5 
4 
1 
1 
2 
2 
2 
4 
3 
1 
2 
5 

15 

6 
5 
2 
2 
1 
3 


114 


Source: Camp, G.M. and Camp, C.G. Prison Gangs: Their Extent, Nature, and Impact on Prisons. Washington, DC: U.S. Depart- 


ment of Justice, 1985. 


largest inmate gang in the Texas Department of 
Corrections. The Mexican Mafia or MEXIKANEMI 
(Soldiers of Aztlan), less than 2 years in exis- 
tence, has a confirmed membership of 304 and is 
the largest inmate gang in Texas. Hierarchically, 
both gangs are organized along para-military 
lines. The Texas Syndicate is headed by a presi- 
dent and vice president who are elected by the 
entire membership. On the unit level, the Texas 
Syndicate is controlled by a chairman who over- 
sees the vice chairman, captain, lieutenant, ser- 
geant of arms, and soldiers. 

With the exception of the president, vice presi- 
dent, chairman, and vice chairman, all other low- 
er ranking positions are filled by individuals of 


outstanding criminal activity performance records 
for the gang. In order to avoid intra-gang conflict, 
a ranking member, other than the president and 
vice president, is automatically reverted to the 
status of a soldier when he is reassigned to a 
different unit by prison officials. 

The Mexican Mafia is composed of a president, 
vice president, regional generals, lieutenants, ser- 
geants, and soldiers. 

All ranking positions in the Mexican Mafia 
organization, excluding the sergeants, are elected 
based on the individuals’ leadership ability to 
deal harmoniously with people. There is no sys- 
tem designed to avoid intra-gang conflict. Leaders . 
keep their ranks and titles upon reassignment to — 
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Percent 
Jurisdiction | Number Total Year Gang 
Gang Members Started Members 
Arizona 6,889 413 1975 6.0 
Arkansas 4,089 184 1974 4.5 
California 38,075 2,050 1957 5.5 ; 
Connecticut 5,042 - 
Federal System 30,147 _ 218 1977 0.7 
Florida 26,260 - - - 
Georgia 15,232 63 . 04 
Idaho 1,095 - - 
Illinois 15,437 5,300 1969 34.3 
Indiana 9,360 50 1983 0.5 
Iowa 2,814 49 1973 1.7 
Kentucky 4,764 82 1982 
Maryland 12,003 100 . 0.8 
Massachusetts 4,609 0.1 
Michigan 14,972 . 1.7 
Minnesota 2,228 - 3.9 
Missouri 8,212 1981 6.7 
Nevada 3,192 1973 3.8 
New York 30,955 - - 
North Carolina 15,485 1974 0.1 
Ohio 17,766 - 
Oklahoma 7,076 - 
Pennsylvania 11,798 1971 20.3 
Texas 35,256 1975 0.9 
Utah 1,328 1970 68 
Virginia 10,093 1974 0.6 
Washington 6,700 1950 1.7 
West Virginia 1,628 1980 3.1 
Wisconsin 4,894 1978 12 ; 
Average 
Totals || 3.0 
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FIGURE 1. THE GENERAL ORGANIZATIONAL 
STRUCTURE OF THE TEXAS SYNDICATE 


President 
(system-wide) 


Source: Based on interviews. 


a different unit by prison officials. 

Regardless of ranks, both inmate gangs require 
their members to abide by a strict code of con- 
duct known as the “Constitution.” For members of 
the Texas Syndicate, the constitution consists of 
eight rules: 

(1) Be a Texan. 
(2) Once a member, always a member. 
(3) The Texas Syndicate comes before anyone and any- 


(4) Right or wrong, the Texas Syndicate is right at all 


(6) Never let a member down. 
(7) All members will respect each 


other. 
(8) all =” within the (Texas 


FIGURE 2. THE GENERAL ORGANIZATIONAL 
STRUCTURE OF THE MEXICAN MAFIA 


President 
(system-wide) 


Soldiers. 


Source: Based on interviews. 


For members of the Mexican Mafia, the constitu- 
tion outlines 12 rules: 


(1) Membership is for life — “blood in, blood out.” 

(2) Every member must be ared to sacrifice his life or 
take a life at any time when necessary. 

(3) Every member shall strive to overcome his weakness to 
achieve discipline within the MEXIKANEMI brother- 


hood. 

(4) Never let the MEXIKANEMI down. 

(5) The sponsoring member is totally responsible for the 
behavior of the new recruit. If the new recruit turns out 
to be a traitor, it is the ss member’s responsi- 
bility to eliminate the recruit. 

(6) When disrespected by a stranger or a group, all mem- 
bers of the MEXIKANEMI will unite to destroy the 
person or the other group completely. 

(7) Always maintain a high level of integrity. 

(8) Never release the MEXIKANEMI business to others. 

(9) Every member has the right to express opinions, ideas, 

contradictions and constructive criticisms. 
(10) Every member has the right to organize, educate, arm, 
and defend the MEXIKANEMI 
(11) Every member has the right to wear the tattoo of the 
MEXIKANEMI symbol. 


(12) The MEXIKANEMI is a criminal organization and there- 
fore will participate in all aspects of criminal interest 


for monetary benefits (Constitution of the Mexican Mafia 
of Texas). 


For both inmate gangs, the penalty for intention- 
ally or unintentionally violating any of the estab- 
lished rules is death. 
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Leadership Style 


The Texas Syndicate practices a democratic 
style of leadership. Each member is allowed to 
cast one vote, and only when an unanimous vote 
is obtained will a proposal become a decision. In 
the event that a “hit” (the task of killing a mem- 
ber for breaking a rule or of killing a nonmember 
for other reasons) is to be carried out, a volunteer 
will be sought. If no member volunteers to carry 
out the task, a number drawing is conducted. If 
the task requires one executioner, the member 
who draws the number “1” will be assigned the 
duty. If the task requires two executioners, the 
two members who draw the numbers “1” and “2” 
will be assigned the duty. While the Mexican 
Mafia emphasizes that no decision will be carried 
out unless an unanimous vote is reached, in actu- 
ality, unit lieutenants are known to have fre- 
quently manipulated the democratic process by 
issuing orders to individual members without 
collective consent. The reason for this abuse of 
power, as observed by members of the Gang Task 
Force and wardens interviewed for this project, is 
that the Mexican Mafia is a rather new organiza- 
tion and has not had sufficient time to become 
adapted to the prescribed leadership style. The 
system-wide lockdown of all gang leaders and 
members has added more confusion for the 
achievement of their goals. 


Methods of Recruitment 


The Texas Syndicate practices a comprehensive 
and lengthy recruiting process. Every prospective 
member must meet the “homeboy connection” re- 
quirement which means that he is known by one 
of the active members as a childhood friend. 
Once this first requirement is met, the prospec- 
tive member is approached and socialized by that 
member. In the meantime, a thorough background 
investigation is conducted by the unit chairman 
through communicating with other chairmen and 
their members who may have knowledge of the 
prospective member. In the end, if the investiga- 
tion reveals that the prospective member is 
“clean,” the entire membership must cast an 
unanimous vote before formal admittance is 
granted. If the investigation reveals that the pro- 
spective member has served as a police informant 
or has a questionable sense of loyalty, member- 
ship will not be granted to the individual. In- 
stead, the individual will be coerced into paying 
the gang for protection or be used as a prostitute 
by the gang. 

Theoretically, the Mexican Mafia follows closely 
the recruiting method adopted by the Texas Syn- 
dicate. In practice, however, membership is grant- 


ed to any Hispanic inmate who meets the “home- 
boy connection” requirement. In many instances, 
the prospective member has already been rejected 
by the Texas Syndicate. The background investi- 
gation is often poorly conducted, and new mem- 
bership requires only a majority vote of the entire 
group. This loosely structured recruiting proce- 
dure, as observed by Texas Department of Correc- 
tions gang experts, is the major contributing 
factor to making the Mexican Mafia the largest 
inmate gang in the Texas prison system. 
Gang Activities and Goals 
The Texas Syndicate was originally formed for 
the purpose of self-protection against the “build- 
ing tenders.” As the “building tender” system 
faded away, it left behind a power vacuum. The 
Texas Syndicate wasted no time filling that power 
base and was able to control such illegal activi- 
ties as drug trafficking, extortion, prostitution, 
protection, gambling, and contract murder. The 
Mexican Mafia, as it grew in size, quickly entered 
into competition with the Texas Syndicate in the 
struggle for power dominance. To date, both 
gangs are at war with each other for total territo- 
rial control behind the Texas prison walls and 
perhaps in the free world. 
Operational Strategies 
Both the Texas Syndicate and the Mexican Ma- 
fia operate in secretive ways in the prison 
environment. On the unit level, instructions and 
decisions are relayed through verbal communica- 
tions. For inter-unit communication, however, the 
most commonly known method is the use of the 
U.S. mail. Coded messages are hidden in letters. 
For the Texas Syndicate, the most frequently 
used coded method is the number code. The fol- 
lowing coded letter is an example of this commu- | 
nication strategy. 

Dear Bro, 

Haven’t heard nothin from 


a 


BE 


| 
Thought you might have fall in the “black hole” they been — l 
friends. Said she even hugged him a dozen times or 
day. She told him will come visit in the joint. Said would : 
divorce his old lady if things get juicy with this cutie. What 
a 2-timer. So much for Big Al. 
i my son to see me cause next is hi 4 
him. Been away for almost 5 years since got busted for rap- 
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letter, one must first learn the number codes. It 
is assumed that the number codes are broken 
down as follows: 


OPQR 
12 17 23 2 10 36 15 


The number 4 in the beginning of the letter is 
a code indicator. Having understood the number 
codes, the letter reveals the following numbers: 


lst paragraph - 3, 19, 6(% year = 6) 
2nd ph - 5, 8, 20, 12, 2 


paragra 
3rd paragraph - 10, 5, 19, 6, 3 


Applying these numbers to the letter designations 
will reveal the following message: 


Decoded message: “Hit Major Smith” 


In order to avoid official intervention and intru- 
sion, the number codes are changed from time to 
time. 

The Mexican Mafia operates in ways similar to 
that of the Texas Syndicate. Thus far, the most 
intense criminal activity conducted by the Mexi- 
can Mafia appears to be drug trafficking. The 
Major source of drugs comes from prison staff, 
particularly correctional officers who are young, 
single, and inexperienced. For those officers who 
are willing to bring drugs into the prisons for the 
Mexican Mafia, the reward is 40 percent of the 
profit made from the sale of drugs. Once in- 
volved, the officer is not allowed to terminate his 
service to the gang unless he resigns his position 
with the department of corrections. 

For inter-unit communication, the Mexican Ma- 
fia utilizes three methods: (1) by visit with free 
world people; (2) by prison bus or any type of 
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prison transportation; and (3) by U.S. mail (Scal- 
lan, 1987). When a message is to be relayed in 
written form, it is usually written in the form of 
a matrix or “Tic-Tac-Toe” code. 


SYMBOL SET #1 HERE FROM HARD COPY 
PG. 15 


The Matrix Code 


When designated letters are assigned to each 
matrix, the following codes are revealed: 


SYMBOL SET #2 HERE FROM SAME PG. 


With these symbol designations, the message of 
“HIT MAJOR SMITH” will be presented as fol- 
lows: 


SYMBOL SET #3 HERE FROM PAPER PG. 16. 


Since the system-wide lockdown, members of the 
Mexican Mafia have adopted the method of hiding 
coded messages in legal petitions which are sent 
to a free world address for someone falsely identi- 
fied as an attorney at law. This so-called attorney 
will place the letter in an envelope (which looks 
like one that is used by a law firm) and mail it 
to the inmate to whom the letter is intended. 
This is an effective method of communication 
since prison personnel are prohibited by the 
courts from reading the contents of mail to and 
from an attorney. 


Gang Activities Outside Prison 

Released members of both gangs are required to 
stay in close contact with members in the pris- 
ons. There is indication that both gangs are en- 
gaged heavily in expanding their crime bases in 
the free world by participating in drug trafficking 


42 
ing that 19 year old slut down in that Motel 6. Got 3 more : 
years to go and I'll be a free man again. As crowded as we . 
are now, maybe those sons-of- bitches in the capital would 
pass a law to let us go home early. Can’t wait! 
Well, such is life! Like they say, life is a bitch and you 
die, sometimes if ya lucky, ya marry one. Gonna put the 
brakes on for now. Give my best to the best and f... the 
Your bro till death . 
In interpreting the underlying message of this 
A 8 3:7 GB ON 
21 11 27 34 | 
3 19 6 
: 
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from such countries as Mexico with the assistance 
of nonmembers called “associates.” 

For those released members who can generate 
independent income, a percentage of that income 
must be surrendered to the gang. The Texas 
Syndicate requires a 10 percent income contribu- 
tion, while the Mexican Mafia takes a 15 percent 
income contribution. Failure to obey this rule will 
result in the death of the member. 


Conclusion 


All research projects or studies share one com- 
mon purpose: the exploration of new knowledge. 
In the understanding of criminal behavior, espe- 
cially that of prison gangs, very limited informa- 
tion is available in the existing literature. It was 
for this reason that the present study was con- 
ducted. 

Initially, it was predicted that the Texas Syn- 
dicate and the Mexican Mafia would differ from 
each other in terms of (1) organizational struc- 
ture, (2) leadership style, (3) methods of recruit- 
ment, (4) gang activities and goals, (5) operational 
strategies, and (6) gang activities outside the 
prison setting. The findings, however, reveal that 
such is not the case. On the contrary, both 
groups share similar characteristics. A question 
that may result from this study is whether all 
inmate gangs in the prison environment share 
similar characteristics as evidenced by the Texas 
Syndicate and the Mexican Mafia. Clearly, the 
answer to this question is that further research of 
prison gangs is needed. 
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Mental Health Treatment in the Federal 
Prison System: An Outcome Study 


By M. A. CONROY 


Chief of Forensics, Federal Correctional Institution, 
Lexington, Kentucky 


VER THE past decade a number of stud- 

ies have been published regarding the in- 

cidents and prevalence of mental illness 
within our nation’s correctional institutions (Cor- 
rectional, 1981; Faiver and Ort, 1984; McManus 
et al., 1984; Steadman et al., 1982). Data sub- 
stantiate the common belief that the prevalence 
of mental illness is substantially higher among 
prison inmates than in the community at large 
(Collins and Schlenger, 1983; James et al., 1980). 
A number of critical reviews have described the 
inadequacies found in the treatment of mentally 
ill inmates (Churgin, 1980; Comptroller, 1979; 
Kaufman, 1980; Winner, 1981). Descriptions of 
programs and proposed programs to alleviate the 
problem are available (e.g., Michigan, 1985; Okla- 
homa, 1970; Steelman, 1987). Absent for the most 
part, however, are data on the actual outcome of 
treatment provided. Common among correctional 
workers is the belief that mental health treat- 
ment has little success and that the mentally ill 
should remain in psychiatric units throughout 
their incarceration. 

The Medical Center for Federal Prisoners 
(MCFP) located in Springfield, Missouri, includes 
a 294-bed Mental Health Service, fully accredited 
by the Joint Commission for the Accreditation of 
Health Care Organizations. It is divided into two 
sections, with 178 beds constituting an acute 
inpatient unit and 116 beds accommodating an 
outpatient unit, charged with completing forensic 
studies for the Federal courts and performing 
pre-admission evaluations. Clinical work is shared 
between a staff of psychiatrists and clinical psy- 
chologists, both of whom are full members of the 
medical staff. For the past 5 years, the overall 
service has been under the supervision of a clini- 
cal psychologist. 

At the time the Mental Health Service was 
reorganized in 1979, a major goal was to provide 

“The research for this article was completed at the 
Medical Center for Federal Prisoners in Springfield, 
Missouri. Although staff members of the Federal Bu- 
reau of Prisons have conducted and participated in this 
project, the Bureau of Prisons neither approves nor 
endorses the published materials, nor are the materials 


in any way an ression of the policies or views of 
of 
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treatment for a large population of adult male 
inmates, who were serving Federal sentences 
throughout the country and found to be suffering 
from major mental illness. Until 1985, there was 
only one other major mental health unit for male 
inmates within the Federal prison system (FCI, 
Butner); this facility had fewer than 160 psychiat- 
ric treatment beds. In 1985 a third facility was 
opened (FMC, Rochester), having space for 100 
male psychiatric patients. The goal of the Mental 
Health Service at MCFP was to provide adequate 
services for the population, given the resources 
available. To accomplish this, it was decided that 
the inpatient unit should function on a relatively 
short-term, acute care model. A length of stay 
study conducted from 1985 through 1987 indi- 
cated the average length of stay for the typical 
acute inpatient was 156 days. 

To assure the most judicious use of limited 
resources (psychiatric beds), it was decided to 
carefully screen prospective patients sent to the 
Medical Center for treatment prior to actual ad- 
mission to the inpatient service. The evaluation 
procedure developed was based upon a triage 
process. Upon arrival each inmate was placed on 
the outpatient service for 5 to 7 days of intensive 
evaluation. Each was evaluated by both a psychi- 
atrist and clinical psychologist. Psychological, 
physical, and neurological examinations were 
conducted based upon individual needs. Unless 
precluded by security or mental condition, the 
person was placed among the outpatient popula- 
tion and observed extensively by staff within the 
social environment of the institution. 

On the final day of evaluation the inmate 
would appear before a triage panel composed of 
at least one psychiatrist and one psychologist. 
Records were reviewed along with clinical data 
collected, and the inmate was interviewed. In 
general, for the inmate to be admitted to the 
inpatient service both clinicians (or two out of 
three) must have agreed to certify that the in- 
mate (a) suffered from a serious mental illness 
(DSM-III Axis I diagnosis), (b) which would prob- 
ably be amenable to treatment in an inpatient 
psychiatric setting, and (c) could not be success- 
fully treated as an outpatient. 
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Between 1979 and 1987, only 47.3 percent of 
those referred for psychiatric treatment were 
actually admitted to the psychiatric hospital ser- 
vice. The other 52.7 percent, who were judged not 
in need of inpatient treatment, were maintained 
in the outpatient unit for approximately 30 days. 
This period was designed to assure that the best 
decision had been made and that additional 
symptoms did not develop. If at the end of that 
time no further mental health difficulties 
surfaced, they were transferred back to regular 
correctional facilities. 

The typical patient treated as an inpatient in 
the MCFP psychiatric hospital, then, is a male, at 
least 18 years of age, who is diagnosed as suffer- 
ing from a serious mental illness. Prior to trans- 
fer to our facility, the great majority of patients 
are totally nonfunctional in a regular correctional 
environment. Most are being maintained in locked 
cells or otherwise severely restricted. They have 
become unable to maintain a job assignment or 
participate in regular programming. Many have 
recent incidents of violence toward themselves, 
other inmates, or staff. Others are simply 
described by the referring institution as “too bi- 
zarre and disruptive to be allowed in population.” 

Approximately 75 percent of the patients are 
diagnosed as acutely psychotic at the time of 
admission (most commonly schizophrenic, bi-polar, 
or psychotically depressed). The remainder vary 
from situational depressions to anxiety and organ- 
ic disorders. Personality disorder alone is not a 
sufficient criterion for admission. Patients are of 
all security and custody levels, ranging from min- 
imum security camp inmates to the most maxi- 
mum security transfers from the U.S. Penitentia- 
ry in Marion, Illinois. 


Program Evaluation System 


The program evaluation system is founded on 
the concept of networking, both formally and 
informally, with clinicians in the field who make 
the initial referrals and will provide followup care 
after treatment. The Federal prison system still 
remains small enough for MCFP clinicians to be 
personally acquainted with clinicians at various 
institutions. In order to familiarize field clinicians 
with MCFP mental health programs, a videotape 
describing the service was distributed describing 
the overall program, and copies of mental illness/ 
medication education videos have been made 


available. Opportunities have been arranged for | 


numerous clinicians from around the country to 
tour the facility. Contact by telephone has been 
encouraged and heavily utilized. Once evaluation/ 
treatment of each inmate at MCFP is completed, 


reports are prepared with recommendations for 
followup care. All transfers are preceded by a 
letter to the warden and chief of mental health 
services at the receiving institution alerting them 
to the impending transfer and any special needs 
which can be identified. 

Early in 1980, a followup system was developed 
to assess the functioning of those inmates who 
were returned to regular correctional facilities 
with only brief outpatient mental health treat- 
ment. Sixty days following their discharge from 
MCFP, a followup questionnaire was sent to their 
receiving institution to assess their progress. Staff 
members at these facilities are asked to evaluate 
the appropriateness of the inmate to the environ- 
ment, the ongoing stability of the inmate’s mental 
health, and the quality and the usefulness of 
MCFP evaluations. 

The second phase of our program evaluation 
system was established in late 1983. This was to 
evaluate the effectiveness of treatment provided 
on the inpatient unit. To achieve this objective, 
followup questionnaires were sent to receiving 
correctional facilities 6 months after a patient 
was discharged from inpatient treatment. The 
questionnaire was designed to emphasize vari- 
ables most relevant to functioning in a correc- 
tional environment, as well as variables which 
can best be measured in behaviorally objective 
terms. The specific focus was on the following 
questions: Could the inmate maintain a job as- 
signment? Could he maintain his quarters satis- 
factorily? Could he avoid receiving disciplinary 
reports? Could he remain functional outside of 
locked status? Could he function socially with 
other inmates? Questions were also asked to de- 
termine if former patients were receiving followup 
care at their regular facility. 


Results 


We found that our questionnaire research yield- 
ed an unusually high percentage of return. For 
the 8 years of followup on patients not admitted 
for inpatient treatment, questionnaires were re- 
turned at the rate of 84.2 percent. For the 4 
years of post-hospital discharge evaluation, ques- — 
tionnaires were returned at a rate of 89.8 per- 
cent. 

Table 1 summarizes the data gained from 
followup of those who received only evaluation 
and brief outpatient treatment at MCFP. 

Over the 8-year period studied, between 78 
percent and 90 percent of those returned to regu- 
lar correctional settings were considered appropri- 
ate to those settings. For that same period, be- 
tween 88 percent and 98 percent of those followed 
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were judged by their institution psychologist to 
have remained stable or improved following their 
return. 


TABLE 1. PERCENTAGE OF NON-ADMITTED INMATES 
RATED APPROPRIATE FOR THE INSTITUTION AND 
PERCENTAGE WHOSE MENTAL HEALTH HAS EITHER 

REMAINED STABLE OR IMPROVED 


Followup data for patients discharged from our 
acute inpatient service are summarized in tables 
2 and 3. 


TABLE 2. PERCENTAGE OF TREATED 
PATIENTS’ SOCIAL FUNCTIONING RATED 
AVERAGE OR ABOVE AVERAGE 


TABLE 3. PERCENTAGE OF TREATED PATIENTS 
WITH POSITIVE BEHAVIORAL RECORDS 


“Data not available 


During the 4-year followup period, overall be- 
tween 87 percent and 100 percent of discharged 
patients received average or above average work 
reports, between 90 percent and 96 percent re- 
ceived average or above average quarters reports, 
and between 63 percent and 79 percent were 
judged by their case manager to present average 
or above average social skills. Of this same group, 
between 82 percent and 92 percent received two 
or fewer incident reports, with the majority re- 
ceiving none. Of the total incident reports 
received by the group, 75.1 percent were in the 
low to moderate severity categories. 

A major measure of functioning in any correc- 
tional facility is the ability to remain on open 
population status. During the 6 months following 
discharge, data indicated 71.5 percent of the dis- 
charged population spent fewer than 15 days in 
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locked status. The majority required no locked 
status placement. It should be noted that an 
inmate may be placed on locked status for nu- 
merous reasons in addition to mental health prob- 
lems (e.g., protective custody, disciplinary actions, 
etc.). A very encouraging finding of the study 
concerned followup care and treatment. Results 
of the 4-year period reveal that 73.9 percent of 
patients discharged from the inpatient unit were 
receiving some type of followup care 6 months 
after that discharge. This care most commonly 
included (in order of frequency): continuing psy- 
chotropic medications, regular monitoring, sub- 
stance abuse programming, group psychotherapy, 
and individual psychotherapy. 

A final measure of the: efficacy of a mental 
health treatment model comes in the number of 
patients who must be repeatedly returned for 
treatment. The common perception among correc- 
tional staff is that if mental health patients are 
discharged, they will soon be back. Between No- 
vember 1979 and May 1987, a total of 2,744 
patients were transferred to the Mental Health 
Services at MCFP, Springfield for evaluation and 
possible treatment. This figure includes both 
those admitted to inpatient services and those 
receiving evaluation only. (This does not include 
court-ordered forensic studies.) During that time 
period, only 173 of these patients were sent to 
the service more than once. This calculates to an 
overall recidivism rate of 6.3 percent. It should be 
noted that this figure shares the same flaws of 
recidivism data common to any particular facility 
or system. Specifically, they could have been in- 
stitutionalized elsewhere. Certainly some of these 
patients may have been released from custody 
and later institutionalized outside the Federal 
system. However, within the Federal prison sys- 
tem, options for mental health treatment of male 
inmates are very limited. Until 1985, there was 
only one other facility, and since that time there 
have been two. Neither institution has the facili- 
ties to accommodate the high security, violent 
inmates typically housed at MCFP. Given this 
limitation, as well as the relatively small number 
of beds represented, it is doubtful that they have 
accounted for a significant percentage of inmates 
rehospitalized. Given these realities, we find the 
figure of 6.3 percent to be impressively low. 


Summary and Conclusions 


Based upon the data analyzed, it is clear that 
not all inmates have made successful adjustments 
to the correctional community following their stay 
in the Mental Health Services at MCFP and a 
few must be returned. However, on the whole the 


Appropriate Improved/Stable 
1980 78.5 95.7 
1981 86.3 92.8 
1982 88.8 94.4 
1983 89.8 91.9 
1984 90.2 93.4 
1985 88.4 93.6 
; 1986 85.2 88.9 
1987 86.7 98.4 
Job Quarters Social 
Performance Maintenance Skills 
1984 87.0 96.0 63.0 
1985 100.0 96.0 65.0 
1986 89.5 90.7 75.9 
1987 87.0 91.0 79.0 
. Two or Fewer Fewer than 15 Days 
: Incident Reports on Lock Status 
1984 91.0 
1985 82.4 67.0 
1986 92.6 68.6 
1987 87.0 79.0 
| 
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data are highly positive indicating that a large 
percentage of those receiving services have gone 
on to function adequately in a regular correction- 
al environment. Further research is certainly 
needed; however, these results would be encourag- 
ing to a number of practitioners. They should 
serve to encourage those who believe that the 
mentally ill can be maintained in regular environ- 
ments with followup care. In the case of the Fed- 
eral prison system, networking between hospital 
clinicians and mental health staff in the field has 
been a key element to the success of such main- 
tenance. They should also be encouraging to those 
who believe that specific clinical admission crite- 
ria for inpatient hospitalizations can be main- 
tained without sacrificing quality care. Not every 
probiem inmate need be admitted to a mental 
hospital. Finally, they should be encouraging for 
those who believe that relatively short-term treat- 
ment can be effective in recompensating even the 
seriously disturbed patient, ameliorating the need 
for indefinite psychiatric hospitalization. 

The data described above are most valuable as 
a longitudinal study. MCFP staff will continue to 
follow up all patients discharged from the Mental 
Health Services to regular correctional environ- 
ments. However, over the past year <a effort has 
begun to also follow up patients who are released 
to other agencies or to the community. Results 
_ from this followup should enhance our picture of 
the functioning level of the discharged patient. 
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Group Counseling and the High 
Risk Offender 


By JAMES M. ROBERTSON, ED.D. 
Deputy Chief United States Probation Officer, Birmingham, Alabama 


RIMINAL JUSTICE practitioners have 
tried many and various ways to change 
offenders and reduce their risk to society; 
however, since the late 1960’s, these efforts have 
been strong- ly criticized. This criticism was fu- 
eled into extreme pessimisr: in 1974 when the 
late Robert Martinson reported that with little 
exception correctional treatment programs were 
little better than wasted effort. Martinson backed 
up his opinion in a later work (1975) co-authored 
by Douglas Lipton and Judith Wilks. Together 
they reported: 
With few and isolated exceptions, the rehabilitative effects 
that have been reported so far have had no appreciable 
effect on recidivism. (p. 25) 


. -by and large, when one takes the programs that have 
been administered in institutions and applies them in a 
non-institution setting, the results do not grow to encourag- 
ing proportions. (p. 38) 


. I am bound to say that these data, in’ over two 
hundred studies and hundreds of individuals 
as they do, are the best available and give us little reason 
to hope that we have, in fact, found a sure way of reducing 
recidivism through rehabilitation. (p. 49) 

Samuel Yochelson and Stanton Samenow (1977) 
studied Martinson and concluded: 


They found that no form of rehabilitation worked to reduce 
educational 


nity, (p. 89) 


Yochelson and Samenow eventually joined in 
opining that no treatment modality was effective 
with the offender population. 

In contrast, a 1976 report to Congress concern- 
ing state and county probation systems by the 
Comptroller General of the United States stated, 
“There is a highly significant relationship be- 
tween the extent to which offenders receive need- 
ed services and their success on probation” (p. 
20). Later the Comptroller General, building upon 
the 1976 report, issued a 1977 report dealing 
with the Federal Probation System which reiter- 
ated the earlier conclusion and broke down 10 
specific need areas with support data relating to 
offender needs and the success of treatment. Ob- 
viously there was a gulf of disagreement between 
private researchers and government researchers 
regarding correctional treatment. 
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Empy (1978) addressed part of the cause for 
disagreement when he concluded that the difficul- 
ty in determining whether or not treatment is 
effective with offenders comes from disagreement 
over the research conducted in the criminal jus- 
tice system. In 1974 Martinson lamented, “it is 
just possible that some of our treatment programs 
are working to some extent, but that our research 
is so bad that it is incapable of telling” (p. 14). 

Federal probation programs were no different 
from other correctional settings. Probationers were 
required to submit to treatment with no real 
evidence that it had any effect on reducing socie- 
ty’s risk. Some studies were informally conducted 
to see if those undergoing treatment did any 
better than those who were not, but results were 
mixed and legal considerations hindered use of 
experimental research designs (Robertson and 
Blackburn, 1984). One of the major obstacles was 
lack of control for group differences. The national 
application of base expectancy scales to predict 
offender risk provided a potential solution to this 
problem. 

Originally these scales were simply aids in 
parole decision making, but over the years they 
evolved into a method of classifying probationers 
into categories of supervision (Palmer, 1975). As 
treatment of offenders came in for more and more 
criticism, these categories of supervision were 
seen as a way of mathematically measuring client 
needs and concentrating probation resources on 
those clients with the greatest need (Clear, 1970; 
Benort, Clear, Morris and Ranton, 1980; National 
Institute of Corrections, 1980). This increased 
attention was supposed to reduce the risk of re- 
cidivism. In mathematically classifying an offend- 
er by a score on a base expectancy scale, the 
Federal system placed the offender into one of 
three risk categories labeled “maximum risk,” 
“medium risk,” and “minimum risk.” Attention 
was given each case as indicated by the classifi- 
cation label. 

During the advent of base expectancy scales as 
a classification device, the Federal courts in many 
districts were requiring offenders under probation 
supervision to submit to mandatory treatment. 
One of the most prevalent forms of treatment was 
group counseling modeled on Maxie Maultsby’s 


individual counseling, not group counseling, not milieu 
therapy, not medical treatment, not intensive supervision in 
|_| 


GROUP COUNSELING 49 


(1972) theory of rational behavior training. In the 
Northern District of Alabama clients were sched- 
uled for one 3-hour session each week for 13 
continuous weeks. Eight groups were conducted 
by Maultsby-trained U.S. probation officers during 
the mid-seven-ties to early eighties. This study 
was an effort to evaluate this counseling model 
by studying the client’s level of participation and 
its effect on the recidivism prediction of base 
expectancy scales. This method provided for client 
grouping based upon common traits, predicted 
outcome, and counseling attendance. 

Legal constraints on population and data limit- 
ed study design to descriptive statistics and sur- 
vey method. Within these parameters, three re- 
search questions were formulated: 

Question I. Is there a decrease or increase in 
the revocation percentage of clients commensurate 
with predictions of the base expectancy scale? 

Question II. Is there a decrease in the revoca- 
tion percentages of clients as attendance in group 
counseling increases? 

Question III. Is there an improvement in the 
revocation percentages for clients in each base 
expectancy scale category as level of attendance 
in counseling increases? 

To study these questions, 90 individuals were 
located who had been ordered to group counseling 
as a requirement of their supervision. The indi- 
viduals were classified into minimum, medium, or 
maximum supervision category according to com- 
mon traits measured by Federal Probation Sys- 
tem’s USDC 75 base expectancy scale (see Appen- 
dix A). The population was then grouped into 
three levels of group counseling participation. 
Following these groupings, each individual was 
determined to have favorably or unfavorably ter- 
minated supervision based upon whether or not 
supervision was revoked. Table 1 presents the 
participation spread for each of the base expec- 
tancy scale supervision categories. The population 
spread across the supervision categories is consis- 
tent with expected actuarial grouping in a Feder- 
al probation and parole population (Eaglin and 
Lombard, 1981). Participation was greatest for 
those clients classified as minimum and followed 
a decreasing pattern down to those clients classi- 
fied as maximum. These two factors indicate that 
the base expectancy scale performed its actuarial 
function by grouping clients by risk. However, 
clients who were the least risk participated the 
most, while clients who were the greatest risk 
participated the least—the reverse of the inten- 
tion of case classification. 


TABLE 1. GROUP ATTENDANCE BY CLASSIFICATION 
1-4 sessions 5-8 sessions 9-13 sessions 


TOTAL 20 22% 16 


Analysis of Data 
Question I. 


Table 2 illustrates the supervision outcome of 
clients by their supervision category. The results 
were consistent with other findings (Eaglin and 
Lombard, 1981). Those clients in the minimum 
category of supervision who statistically posed the 
least risk failed the least, and those clients in the 
maximum category of supervision who statistically 
posed the greatest risk failed the most. The medi- 
um supervision category performed as the name 
implies and experienced a failure percentage be- 
tween the minimum and maximum categories. In 
summary, there was graduated improvement in 
the failure percentages from maximum down to 
minimum supervision categories as predicted by 
the base expectancy scale. 


TABLE 2. SUPERVISION OUTCOME BY CLASSIFICATION 


Total Favorable Outcome Unfavorable Outcome 


TOTAL 90 


Question II. 

Table 3 illustrates the supervision outcome of 
clients by level of group counseling participation. 
Those clients who attended one through four 
sessions had the greatest failure percentage, while 
those clients who attended nine sessions through 
group termination failed the least. Overall, the 
three attendance categories reflect a regression 
curve in failure percentages based solely on in- 
creased group counseling participation. In summa- 
ry, there was an improvement in the revocation 
percentage based solely upon level of participa- 
tion. The overall failure percentage of 24 percent 


Classifi- 
cation N N N N 
Minimum 26 4 15% 0 0% 22 85% 
Medium 34 4 12% 4 12% 26 16% 
Maximum 30 12 40% 12 40% 6 20% 
| 
Classifi- 
cation N N N 
Minimum 26 26 100% 0 0% 
Medium 34 26 16% 8 14% : 
Maximum 30 16 53% 14 47% 
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is consistent with other reported failure percent- 
ages in the Northern District of Alabama (Robert- 
son and Blackburn, 1984.) 


TABLE 3. SUPERVISION OUTCOME BY PARTICIPATION 


Question III. 

Table four illustrates the supervision outcome 
for clients in each supervision category based 
upon their level of attendance. The table reflects 
that those in the minimum category of supervi- 
sion, who attended group sessions the most, expe- 
rienced the greatest success, but no one in the 
minimum category failed regardless of attendance 
level. In the medium category of supervision the 
data reflect consistent favorable and unfavorable 
percentages of 6 percent in all of the attendance 
categories except the greatest level of attendance 
where the favorable percentage increases to 65 
percent. In the maximum category of supervision 
no pattern developed linking attendance to suc- 
cess or failure because so few stayed in treatment 
long enough to reach the greatest attendance 
category. 

A study of the population in all three supervi- 
sion categories indicated that in the minimum 
and medium groups the majority of the clients 
reached the highest level of attendance, while in 
the maximum supervision category only three 
clients reached the highest level of attendance. 
Consequently, those individuals who theoretically 
should benefit the most from increased treatment 
actually received the least attention. These results 
cast doubt on the receptiveness of these offenders 
to treatment and on the system’s ability to con- 
centrate resources on evasive high risk clientele. 
The offender population which posed the greatest 
threat to society also put forth the greatest effort 
to avoid behavior change, even risking incarcera- 
tion to evade treatment. 
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In summary, when measured by attendance 
only, those attending the most sessions succeeded 
the most, and those attending the least succeeded 
the least. However, when the population was 
grouped into three predicted patterns of usual 
behavior, the different groups performed exactly 
as predicted before counseling. Those individuals 
predicted to succeed the most succeeded the most, 
and those predicted to fail the most failed the 
most. Thus, mandatory group counseling had no 
proven effect upon the statistically predicted be- 
havior of offenders. 

Grouping by a statistical criminal behavior 
prediction device proved to be a helpful research 
tool which reduced to mathematical specificity 
many of the generalizations often found in crimi- 
nal justice research. Continued use of these pre- 
dictors could have interesting potential in deter- 
mining which, if any, of the current fads proposed 
to reduce offender risk actually do alter the way 
criminals are predicted to behave. 
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Total Favorable Unfavorable 
Attendance N N N . 
1 thru 4 Sessions 20 10 50% 10 50% 
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TOTAL 90 68 16% 22 24% 
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TABLE 4. SUPERVISION OUTCOME FOR EACH CLASSIFICATION BY PARTICIPATION 


APPENDIX A 
U.S.D.C. 75 SCALE 
TO OBTAIN RAW SCORES: 
ions: If the client has a high school 
degree (exclude GED) and no history of opiate 
abuse, check the box to the right, ignore items 
A through E, and place the client in the Excellent 
Otherwise use items A through E to determine the rating. 
Characteristics: 


A. 28 years of age or older at time of instant 
convictio 


B. Arrest-free period of five (5) or more 


(10-19) Good 
(20-33) Excellent 
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Attended 1-4 Sessions Attended 5-8 Sessions Attended 9-13 Sessions 
Favorable Unfavorable Favorable Unfavorable Favorable Unfavorable 
Classification N N N N N N 
Minimum 4 15% 0 0% 0 0% 0 0% 22 85% 0 0% 
Medium 2 6% 2 6% 2 6% 2 6% 22 65% 4 12% . 
Maximum 4 13% 8 27% 10 33% 2 1% >: 4 13% 
TOTAL 10 11% 10 11% 12 18% #4 46 46 9% 
C. Few prior arrests (none, one, or two)....... 10__ 
E. At least four (4) months steady employment 
prior to arraignment of present offense ...... 3 
SUM OF POINTS 
SCALE FOR POTENTIAL ADJUSTMENT 
Frequency of 
Risk Classification Personal Contact 
(0-9) Poor Maximum (C) Three times per 
| 
P| Medium (B) Once a month 


Beyond Reintegration: Community 
Corrections in a Retributive Era 


By PETER J. BENEKOS 


Associate Professor and Director, Criminal Justice Department, 
Mercyhurst College 


NLY A few decades ago community-based 

corrections was viewed enthusiastically as 

a humane, logical, and effective approach 
for working with and changing criminal offenders. 
As researchers and administrators acknowledged 
that institutional rehabilitation was limited in its 
ability to correct offenders, community-based pro- 
grams, predicated on a new philosophy of reinte- 
gration, were advocated as a means to restore the 
offender to society. The Corrections Task Force of 
the President's Commission on Law Enforcement 
and the Administration of Justice endorsed this 
model and recommended it for the following rea- 
sons (1967:7): 

The task of corrections, therefore, includes building or 
rebuilding solid ties between the offender and the communi- 
ty, integrating or reintegrating the offender into community 
life-restoring family ties, obtaining employment and educa- 
tion, securing in the large sense a place for the offender in 
the routine functioning of society. This requires not only 
efforts directed tow changing the individual offender, 
which have been almost the exclusive focus of rehabilita- 
tion, but also mobilization and change of the community 
and its institutions. 

It is important to note that this conceptualiza- 
tion of community corrections required more than 
a change in the individual; it required a change 
in the community. 

In O'Leary and Duffee’s (1971) discussion of 
correctional policies, reintegration was 
operationalized as a policy with high concern for 
both the offender and the community. The au- 
thors observed that these programs were not 
intended to simply shift offenders from institu- 
tional-based programs to community-based ones. 
Other authors (e.g., Bartollas, 1985:27) have also 
recognized that with this correctional model, there 
was an explicit goal to involve the communities 
in the process of developing reformed and 
law-abiding citizens. Doeren and Hageman em- 
phasized this when they explained the importance 
of “community relationships as the key set of 
variables in determining the degree to which a 
program is community-based” (1982:14). In their 
discussion of the concepts and components of this 
form of corrections, they concluded that: “clearly 
and unmistakably, then, the goal of community- 
based corrections is the successful reintegration of 
the offender into the community” (16). 
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Even though the literature suggests several 
social, therapeutic, philosophical, and economic 
advantages of community-based as compared with 
institutional-based corrections, Doeren and Hage- 
man offered a cautionary observation (1982:19): 

Community-based corrections is not, and should not, be 

viewed as a panacea for the massive problems presently 

being experienced by our correctional system. 

In response to their observation, the purpose of 
this article is to review briefly some recent cor- 
rectional developments in an effort to examine 
the status of community corrections and to evalu- 
ate the current ideological basis for the renewed 
interest in community programs. 


Developments in Corrections 


A number of issues and problems have become 
commonplace in corrections systems. Accordingly, 
several authors have delineated and discussed the 
problems (e.g., Gottfredson and McConville, 1987; 
Conrad, 1985; Roberg and Webb, 1981; Bartollas, 
1985; Clear and O’Leary, 1983; Duffee, 1989; 
Scott and Hirschi, 1988), and some conclude that 
these developments are contributing to a growing 
sense of pessimism about corrections (Roberg and 
Webb, 1981). While the individual issues are 
important, the literature suggests that three re- 
lated developments characterize the state of cor- 
rections today and reflect several dimensions of 
correctional problems: institutional crowding; 
ideological restatement; and intermediate initia- 
tives. 

Institutions 

In the criminal justice system today, the word 
“crisis” has become synonymous with prisons. 
Over-populated institutions and crowded condi- 
tions characterize state and Federal prisons. As 
early as 1978, former director of the Federal 
Bureau of Prisons, Norman Carlson, identified 
overcrowding as the “most pressing problem” in 
the Federal system (Bartollas, 1981:259). More 
specifically, a recent Bureau of Justice Statistics 
report calculated a “continuing space demand of 
about 1,000 new prison beds every week” (BJS, 
1987:56). It is mo wonder that the yearly 
increases in incarcerated inmates explain why 
corrections is “one of the ten fastest growing oc- 
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cupations” in the United States (Landon, 1989). 

The impact of overcrowded institutions on the 
criminal justice system was discussed in a recent 
report by the American Bar Association (1988). 
This committee report also recognized the econom- 
ic and administrative consequences of court orders 
often resulting in “closing prisons or providing 
early release for convicted criminals” (ABA, 1988:- 
5). 

This state of corrections has created a demand 
for space which has generated a_ reactivity 
throughout corrections. In an attempt to build out 
of the problem, new construction has become 
characteristic of most state systems (Cory and 
Gettinger, 1984); lured by profit motivation, pri- 
vate entrepreneurs are eager to enter the prison 
business (Robbins, 1988), and community correc- 
tions, viewed as a “cost-effective” alternative to 
institutions, is receiving renewed public and polit- 
ical attention (Ball, Huff, and Lilly, 1988). These 
reactive efforts, however, have themselves raised 
financial, legal, and administrative issues which 
further contribute to some of the dilemmas con- 
fronting corrections. 

Several factors may explain this crowding crisis 
but two explanations are especially relevant to 
this discussion. First, and somewhat obvious, the 
space needs are exceeding administrative efforts 
and the economic capacity to expand existing 
facilities and/or te construct new prisons. This is 
in part a situation created by “inadequate fund- 
ing” which results in “insufficient resources.” The 
recent ABA report addressed this issue (1988:44): 

fund all components of the criminal 'justice system ade- 
quately. Legislation that increases the number of crimes 
and length of prison sentences without also providing for 
additional police, prosecution, and defense services, as well 
as additional prison cells, must be seen as a futile, counter- 
productive gesture. (emphasis added) 

While the demand for prison cells is increasing, 
the resources are not forthcoming, and, therefore, 
cost-saving alternatives are becoming more attrac- 
tive if not necessary. Based on this view, various 
community placements as well as privatization 
efforts (with profit incentives) are presenting 
interesting public and administrative options. 
These responses, however, suggest economically 
motivated programs and policy perspectives. 

Another explanation for the increasing use of 
prisons and the crowding problem is that a new 
public mood toward offenders has resulted in 
different policies and sentencing practices which 
have sent more offenders to prison for longer 
periods of time (Hudson, 1987). This “get tough” 
response suggests an ideological dimension to the 


problem and another contemporary theme in cor- 
rections. 


Ideology 


In response to the criticisms and failures of 
rehabilitative philosophy and Policies, both liber- 
als and conservatives have succeeded in establish- 
ing a Justice Model era in criminal justice 
(Callen and Gilbert, 1982). While the proponents 
of the model offer propositions for “doing justice” 
(von Hirsch, 1976), the prevailing ideology of 
incapacitation, punishment, and deterrence has 
resulted in get-tough sentencing practices which 
contribute to rising prison populations (Hudson, 
1987). This shift to “just deserts” has facilitated a 
punitive reaction which has overshadowed and 
“co-opted” the ideals of the Justice Model and 
offered the reality of retributive incarceration 
(Greenberg and Humphries, 1980). 

In this rhodel, not only have the basic assump- 
tions of crime and criminality been reformulated, 
but the purpose and rationale of corrections have 
also been reconceptualized. Bartollas (1985:74) 
explains that the focus on punishment has re- 
sulted in a repressive approach to corrections. 
Since offenders make “free-will” decisions to com- 
mit crime, they no longer deserve compassion and 
correction; and since treatment is ineffective and 
coddling, offenders need “proportionate” punish- 
ments which stress incapacitation and signal 
retaliation and retribution for the harm inflicted 
upon society. 

This oversimplified description indicates that 
corrections and criminal justice are again charac- 
terized by a philosophy which stresses vengeful 
and retributive practices. In Cohen’s (1985) mod- 
el, the emphasis on imprisonment signals an 
“exclusionary” era of repressive social control 
which attempts to banish, expel, and stigmatize 
the criminal deviant. However, in spite of the 
predominance of these ideas and practices, it is 
interesting that a resurrection of community cor- 
rections efforts is under way. 


Intermediate Sanctions 


In the collision between the rhetoric of getting 
tough and the realities of prison crowding, a 
“new” generation of community-based corrections 
is emerging. This third development in corrections 
is a consequence of the first two: the capacity 
limits for incarcerative policies. 

While retribution, deserts, and exclusion still © 
reflect corrections ideology, “the search for inter- 
mediate punishments is an attempt to find 
mid-range solutions” which meet social and crimi- 
nal justice needs for controlling and punishing of- 
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fenders (McCarthy 1987:3). It is important to 
note, as does McCarthy, that the “growing inter- 
est” in these intermediate sanctions, e.g., inten- 
sive probation, house arrest, and electronic moni- 
toring, is not only based on the need to develop 
cheaper alternatives to prisons. However, the 
economic realities cannot be denied (McCarthy, 
1987:3): 

In the 1980’s, the economic advantages of community 

ed a choice between new construction and Fray sce 

ment and utilization of “alternatives”. 

This observation brings the three developments 
into focus and characterizes the state of correc- 
tions: In an exclusionary, punitive era, corrections 
is being strained because it has exceeded the 
capacity to implement the punishment policies. As 
a result, economic reality dictates that cost-effec- 
tive measures must be developed, and this is 
motivating the development of intermediate sanc- 
tions. In order to succeed in this “rediscovery” of 
community corrections, however, it is necessary to 
promote and justify these community sanctions as 
alternatives which are consistent with the prevail- 
ing ideology. In other words, these sanctions can- 
not be viewed by the public as extensions of pro- 
bation and previous community-based corrections 
programs because these responses are associated 
with the rehabilitation era and are generally 
perceived as failed, “non-punishment” responses 
(Conrad, 1984:255). 


Cooptation of Community Corrections 


As a result of the need to create the vision or 
image of punitive, get-tough sanctions, the promo- 
tion of intermediate punishments requires the 
get-tough rhetoric as rationale for these alterna- 
tives. Klein (1988), for example, describes proba- 
tion as “intermediate punishment with punitive 
content” (67) and defines community service as 
“work which is incapacitative” (95). He discusses 
the role of “community control officers” (241) and 
explains alternative sentencing not as “alterna- 
tives to incarceration” but as “alternative forms of 
punishment” (95). Maher and Dufour (1987) also 
defend the use of community service as the best 
alternative to prisons since it is a cost-effective 
way to reduce crowding while still deterring and 
punishing the offender. 

In her discussion of probation “reform,” Peter- 
silia explains the necessary transitions in proba- 
tion rationale and concludes that a new orienta- 
tion has emerged (1988:167): 


The goal is not offender rehabilitation, but offender control, 
with public safety the central concern. 
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She recognizes that the “credibility” of proba- 
tion is an issue which has resulted in the restruc- 
turing of probation services into “quasi-policing” 
roles. Wooten offers a similar perspective when he 
observes that (1985:7): 


. it is time to openly admit as a profession that we have 
evolved into performing primarily two tasks: producing 


sentence investigation reports and minimally monitoring 
sion. 


An additional example of this punitive rhetoric is 
presented by Abel and Marsh who develop an 
extensive argument to support the use of restitu- 
tion and conclude that this alternative to incar- 
ceration “is really a form of punishment” which 
may be the “best” type of sanction in a modern, 
industrialized society (Abel and Marsh, 1984:48). 

In reviewing these recent trends in corrections, 
an article in the Correctional Forum reflected this 
need to justify alternatives to prison with tough 
rhetoric (Leban, 1988:6): 

There is a growing interest in alternatives, if only as a 

means of relieving overcrowded institutions. Discussion of 

alternatives, however, is often phrased in terms of punitive- 
ness, to make the idea more acceptable. 

One of the consequences of these punitive com- 
munity alternatives is the need for different and 
more efficient classification systems which provide 
relevant information to decision makers and con- 
trol agents. This requires instruments which are 
consistent with the shift from rehabilitative needs 
to risk control needs and can be used to identify 
high risk offenders for maximum community con- 
trol. Mackenzie, Posey, and Rapaport (1988) dis- 
cuss these issues and reflect on the “new” state of 
corrections in which “prediction” is a salient issue 
in both research and supervision. Since the goals 
have changed from rehabilitation to retribution, 
deterrence, and incapacitation, new classification 
systems are needed as a means of successfully 
meeting correctional objectives. 

An example of this emphasis on the assessment 
of risk is the recent revisions to the Pennsylvania 
Board of Probation and Parole’s supervisory clas- 
sifications (Long, 1988). The Board has adopted a 
system in which only “risk assessment” is deter- 
mined (Long, 1988:1): 

It is believed that the changes will provide a more uniform 


and accurate determination of the grade of supervision and 


In discussing these various developments, the 
authors recognize the changing nature of commu- 
nity corrections. Their observations suggest poli- 
cies and perspectives in which community pro- 
grams are not based on reintegrative objectives 
but on retributive ones. Since corrections is a 
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reactive system (as is criminal justice) it is not 
surprising that it has again responded to the 
social, political, and fiscal pressures of the envi- 
ronment (Clear and O’Leary, 1983:4). For commu- 
nity corrections this has created a “conceptual 
contradiction” in which incapacitative goals have 
been imposed on community-based programs. As 
discussed above, this has resulted in efforts to 
increase the severity of the non-prison penalties 
in order to create perceptions of punitive, deter- 
rent, and controlling aspects of community-based 
corrections (Skovron, 1988:193). 

These fiscally motivated efforts to make the 
community pay for institutional crowding are less 
“mystifying” than an earlier “decarceration” move- 
ment which promoted humanitarian rationale for 
community-based corrections (Scull, 1977). In the 
1980’s as in the 1960’s, economic necessity made 
alternative social control interventions attractive. 
While reintegration justified the earlier policies, 
retribution guides the current efforts. In both 
movements, however, there has been an expan- 
sion of social control (Scull, 1977; Ball and Lilly, 
1988). 

Cohen, for example, is convinced that simulta- 
neous policies of inclusion and exclusion (charac- 
teristic of current developments) are announce- 
ments “that the system (of social control) overall 
is getting larger” (1985:49). In one example of a 
retributive era program, electronic monitoring, 
Ball and Lilly conclude that “social-control entre- 
preneurs” are motivated by economic self-interest 
to promote the devices and to use the “imagery of 
considerable symbolic force” to spread the use of 
the control technology (Ball and Lilly, 1988:162). 

In their discussion of these correctional develop- 
ments, Shover and Einstadter observe that home 
incarceration has “substantially increased the 
control over increased numbers of the population” 
(1988: 205). They also recognize that this recent 
shift to develop community alternatives has es- 
sentially coopted the rationale and objective of 
community corrections (Ball and Lilly, 1988:205): 

What was thought to be a strategy of reintegration has 


been transformed into a strategy of intrusion and control 
under the guise of allowing an offender the privilege of 


remaining in the community. 
Their review of the recent community program 
“reforms” underscores the irony of a transforma- 
tion of a “correctional strategy arising from a 
liberal ideology of melioration into one fitting a 
conservative ideology of efficiency and control” 
(1988:205). 


Discussion 


The state of corrections is not healthy: institu- 
tional and community systems are being used 
beyond capacity at the same time that policies of 
punishment and control have expanded to “star- 
tling dimensions” (Harris, 1987a:217). Contrary to 
political pronouncements and campaign rhetoric, 
America is not soft on crime. Even though new 
noninstitutional alternatives are being developed, 
the ideological underpinnings are not therapeutic 
and coddling, but punitive and controlling, and 
the motivation is not humanitarian but economic. 
Efforts toward correctional reform are character- 
ized by a “popular propensity for punishment.” 

With this redefinition of community corrections, 
there is both a sense of urgency and a realization 
that the future of corrections and improvements 
in correctional services “will take place in the 
community” (Conrad, 1984:258). Since “the con- 
cept of prison is not open to great change,” Con- 
rad concludes that the search for solutions must 
involve a revised but pragmatic concept of correc- 
tions in the community (1984:258). The recent 
developments in sentencing and corrections indi- 
cate this shift, and the practices of electronic 
monitoring, house arrest, and intensive supervi- 
sion reflect efforts to make renewed and expand- 
ed use of alternatives to prison. 

These and other methods of control, however, 
may already be experiencing problems similar to 
those characteristic of prisons. Morris, for exam- 
ple, examines the “failure to make effective and 
intelligent use of non-incarcerative punishments” 
and is concerned that unless appropriate resourc- 
es are committed to seriously implementing these 
alternatives, overuse and misuse will diminish 
their effectiveness (Morris, 1987:1). In the way 
that construction costs have frustrated incarcera- 
tive control, the failure to allocate resources for 
non-incarcerative control will serve to again coopt 
the potential of these “new” forms of corrections. 

Community corrections cannot be conceptualized 
or developed only as a response to prison crowd- 
ing and punitive motivations. Such reactive ef- 
forts will postpone but not prevent the inevitable 
need “to question and rethink the entire basis of 
the punishment system” (Harris, 1987b:35). If, as 
Schoen (1987) argues, money and economic inter- 
ests are ultimate determinants of punishment 
policies, then perhaps Wilkins’ recommendation 
for a “national punishment budget” in which 
punishment is quantified as a “scarce resource” 
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would require more accountability and justifica- 
tion for the use of punishment (Wilkins, 1987:81). 
From another perspective, Harris (1987a) suggests 
a sentencing policy which presumes community 
placement and requires that imprisonment be 
utilized as the alternative sentence. 

These observations suggest that as community 
corrections re-emerges with a new ideology and 
mission, the prospects of success may be under- 
mined by economic considerations and conflicting 
visions of the future of community alternatives. 
“If the willingness to cede greater and greater 
power to institutions of social control is a reflec- 
tion of a desperate society,” as Harris (1987b:33) 
believes it is, then community corrections will be 
defined by punitive and retributive needs, and 
offender control policies will become more perva- 
sive as control technologies become more devel- 
oped. From a crisis in prisons to a crisis in com- 
munities, corrections will again mirror 
self-defeating images. 
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The Hidden Juvenile Justice System in 
Norway: A Journey Back in Time 


By KATHERINE VAN WORMER, PH.D. 
Education Director, Vangseter Treatment Center, Ingeberg, Norway 


No one can be punished except after a judgment at law. 
—The Norwegian Constitution of 1814 


ORWAY IS the model: Ask about health, 

child care, social equality, and Norway 

leads the world. Ask about juvenile jus- 
tice, and much of the world leads Norway. 

As a practicing social worker in Norway, I set 
out to discover progressive treatment of children 
in trouble by a progressive country. My journey 
at first led me nowhere, for I was told there was 
no mechanism for controlling young lawbreakers’ 
behavior: This system was so progressive that 
there was no system at all. 

Then some social workers from the “social of- 
fice” introduced me to a world hidden far from 
public view, to a process that is punitive, arbi- 
trary, and an instrument of social control. It is a 
process that has largely gone unexamined, either 
by foreign or native observers. 

The information in this article is drawn from 
interviews with social workers, lawyers, police 
officers, parents whose children passed through 
the system but, above all, from firsthand observa- 
tion of the official proceedings. Norwegian legal 
pamphlets and documents provided further in- 
formation. 


Within the Context of the Culture 

To grow up in Norway is to grow up loved and 
protected. Both parents play an active role in 
child care. Children are pushed in baby carriages 
and given bottles until they are quite large by 
American standards. Pressure on children is mini- 
mal. Children don’t learn to read until they begin 
school at age seven. They keep the same teacher, 
who they call by first name, until age 12. There 
is no grading system before seventh grade, and 
homework requirements are slight. Corporal pun- 
ishment of children has been outlawed at both 
school and home for years. All families receive 
child support for their children. In short, Norway 
is a child-oriented society. 

Norwegians learn trust in people at an early 
age; this generalizes to trust in the system later 
on. Commentators include trust in the system as 
one of the striking Norwegian cultural character- 
istics (Stevens, 1987:9). The social system, in fact, 
is virtually without corruption. There is equality 
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and fairness across the board—for instance, all 
the children go to public schools. 

Norway is a country characterized by a high 
degree of social and familial stability. There is 
very little social or geographical mobility in Nor- 
way; there is security “cradle to the grave.” The 
crime rate is comparatively low. 


The Juvenile Justice System 


There is no punishment for crimes in Norway 
for a child who is under 14 (age to be raised to 
15 in January 1990). No special courts have been 
established with jurisdiction to try criminal cases 
against juvenile offenders. Older teenagers may 
be tried in ordinary courts of law and sentenced 
to prison (Royal Ministry of Justice, 1980:77). 
Sentences for most crimes, however, consist of 
only a suspended sentence or probation or several 
months in an open prison. 

In practice, the public prosecutor, who repre- 
sents the police, will transfer the juvenile cases 
directly to a. division of the “social office,” the 
barnevern— literally, child protection. Alternative- 
ly, the judge, after the trial, will refer the youth 
to the barnevern. Police evidence is turned over to 
the social workers, not for prosecution, but for 
“treatment.” 

The usual first step in “treatment” is that the 
barnevern takes emergency custody of the child 
and places the child in a juvenile institution 
called the ungdomshjem (literally, youth home). If 
the parents or guardians do not give consent, 
there will be a meeting of the barnevernsnemnd 
or child welfare committee. An attorney may | 
represent the parents at this stage; there is no — 
legal fee in serious cases. At the meeting, the 
barnevernsnemnd will hear the lawyer’s and par- 
ents’ arguments against the placement. The con- 
cern is not with evidence about the crimes but, 
rather, with appropriate treatment for the child. 

These juvenile welfare boards, which became 
operational in 1953, are composed of five mem- 
bers elected by the municipal council for a period 
of 4 years (Royal Ministry of Justice, 1980). Most 
of the board members are women and, according — 
to Benneche (1986), non-professionals serving in 


58 FEDERAL PROBATION 


position of limited prestige. The amount of pres- 
tige aside, the welfare board carries with it near 
absolute powers in cases to do with child custody. 

The barnevern is most often associated in the 
public mind with handling of cases of child abuse 
and neglect. In such cases, the board will turn 
over custody of the children to the barnevern 
social workers who will place the child in a foster 
home or youth home. Once the custody is re- 
moved from the parents the burden of proof is on 
the parents to retain custody. Social workers in 
alcoholism treatment are well aware of numerous 
such cases of recovering alcoholics who, even after 
recovery, have been unable to retain custody of 
their children. 

This article is concerned with cases which are a 
small minority of the sum total of cases dealt 
with by the barnevern—cases involving lawbreak- 
ing or so-called behavior difficulties in the child. 
Here it is not the parents’ lack of care but the 
child’s own behavior that is the subject of atten- 
tion (Benneche, 1986:54). The barnevern thus 
functions as a central criminal/political organ for 
young lawbreakers. If the police are not entirely 
satisfied with the treatment accorded the offend- 
ers, they can prosecute the case within 1 year. 
There is no time limit, however, on _ the 
barnevern’s control except, as in America, that 
control is usually discontinued upon the child’s 
18th birthday. 

The lack of legal safeguards in the system is 
reminiscent of the U.S. juvenile court prior to the 
Gault decision of 1967. America’s juveniles were 
not then granted legal rights, because the court 
acted parens patriae “in the interests of the 
child.” Today's barnevernsnemnd, similarly, couch- 
es its legal dispositions in terms of the language 
of treatment and protection (Social Department, 
1983:240). Meetings are informal with legalistic 
overtones. The powers of this body, as with the 
pre-Gault American juvenile court, are enormous. 
Children are readily sent away, yet there is no 
provision in law or custom to get them back. 
Care is ended when “there is no longer any satis- 
factory grounds for the measures” (Lov om Barne- 
vern, No. 48). 

In contrast to the American juvenile court, the 
Norwegian model is wholly social worker domi- 
nated. The function of the judge is to preside 
over the hearing and to maintain proper legal 
protocol, but it is the child welfare office which 
presents the evidence and recommendations and 
directs the course of the case. The committee of 
five lay persons who constitute the barnevern- 
snemnd are advised by the child welfare office 
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well before the hearing of the “facts” of the case. 
Before the hearing, the youth will have been 
placed in a youth home or mental institution “on 
an emergency basis”; the parents’ rights to custo- 
dy will have already been terminated. 

The process of the hearing itself is thus a mere 
formality after the fact. According to Benneche 
(1986:31), who researched this decision making 
process, there is an overwhelming unanimity 
among members of the board and between the 
board and social worker administrators. My per- 
sonal impression at the hearings I attended was 
that all the arguments of the clients and of their 
lawyers “fell on deaf ears.” The judge, more than 
once, cautioned the defense presentation “to be 
brief.” 

Proof of guilt brought before the committee will 
generally consist of a copy of the police report of 
offenses admitted by the accused and a school 
report written by the principal after he or she 
has been informed of the lawbreaking. Reports by 
the barnevern—appointed psychologist and social 
worker—are also included. The barnevern, in its 
statement, has summarized these reports from 
the point of view of its arguments (usually for 
placement). Otherwise, the reports are ignored. 

The hearing itself is a far cry from standard 
courtroom procedure. The youth and his or her 
parents may address the board briefly. The attor- 
ney sums up the case for a return to the home. 
Expert witnesses may be called and questioned by 
the board concerning, for instance, their treat- 
ment recommendation. 

Following the departure of the parties con- 
cerned, the barnevern office presents what 
amounts to “the case for the prosecution.” There 
is no opportunity to rebut the testimony and no 
opportunity for cross-examination. 

No transcript of the hearing is made. The 
barnevern provides a brief summary for the con- 
cerned parties. The decision concerning placement 
is provided separately. Placement in an institu- 
tion is typically for an indefinite period (“intill 
videre”). No notice of the disposition of the matter 
is given to the press. This absence of public ac- 
countability may serve more to protect the social 
office than the child. 

Children receive far harsher treatment than do 
adults for similar offenses. For instance, for a 
young adult first offender the typical penalty for 
thievery is a suspended sentence (Bratholm, 
1980:590). A child, however, may languish in an 
institution for years for the same offense. 

Requesting to be tried as an adult is no solu- 
tion for avoiding severe penalties in Norway. 
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When a child is found guilty of a crime in a 
court of law, the judge will then turn the case 
over to the barnevernsnemnd. 

As Bratholm (1980:403) points out, juvenile 
offenders rarely appear before the child welfare 
board with an attorney, and appeals of the barne- 
vern’s decisions are rare also. 

A barnevern’s first work ought to be to create 
the best possible childhood for all. However, the 
barnevern also has a control function in relation 
to both the parents and child, and the controller 
often feels a stronger duty to the community than 
to the parents and child (Benneche,1986:29). The 
fact of institutionalization of children with behav- 
ior problems clearly reflects this social control 
function. This process has been going on for some 
time. Approximately half of the 8,174 children 
under care of the child welfare committee were 
placed outside the home and the other half placed 
under protective watch (Social Department, 
1983:245). 


Placement of Children 


The Lov om Barnevern (1987:5) or Law on 
Children’s Protection, under section 16b, states 
that protection of a child under the age of 18 can 
be provided: 

When the child, because of misdemeanors or other behavior 

shows such poor adjustment to the i or commu- 

nity that special measures are 

Benneche (1986) denounces the wording as 
imprecise and as failing to differentiate between 
legal offenses and “other behavior.” In an official 
document by the barnevern of Hedmark County 
(July 1989), the following behavioral disturbances 
are drawn from a school report of a child who 
was also in legal difficulty: “lacking motivation 
and concentration, little cooperation, tendency to 
idealize and trivialize, lack of maturity.” ™ 
conclusion reads: 


One will therefore point out that aside from the a 
ing also there is “other behavior” from the child’s side that 
grounds worry. (The child’s) as 
report, ws poor adjustment to the community. 
conclusion is thus that the conditions for placement in a 
juvenile home according to number 16b are allowed. 


The Juvenile Home 


My visits to a typical youth home—ungdom- 
shjem—revealed that such institutions have places 
for 8 to 10 children and employ a staff of up to 
10. Residents are there for the remainder of their 
childhood for the offenses of running away from 
home, truancy, drug use, theft, and vandalism. 
The parents in most cases have agreed to the 
placement. According to the staff, the parents 
tend to be alcoholic and/or neglectful. Each county 
typically has one institution for younger children, 


placed there because of deficiencies in the par- 
ents’ care, and one institution for teenagers where 
placement is for a combination of reasons. These 
facilities are often located in a rural setting. 

In contrast to the situation in American juve- 
nile institutions which are much larger, the Nor- 
wegian youth homes do not have structured pro- 
grams of any sort. The lack of organized recre- 
ational activity is surprising. Children attend 
local schools for educational or vocational train- 
ing. The stigmatizing effect of entering a new 
school as a “reform school kid” is obvious. 

The staff members, qualified as milieu thera- 
pists (a profession similar to social work), work 
on rotating shifts for 24-hour coverage. Although 
they do not engage in therapy with the residents, 
the therapists do try to reinforce desirable behav- 
ior. 

The children are provided with generous alloca- 
tions for clothing and recreation. They may pur- 
chase cameras, skis, and 10-speed bikes so that 
one child will not have more than another. One 
boy commented that they get a lot of expensive 
things but no love “as in a family.” 

Despite the legal ease with which the place- 
ment of troubled children may be accomplished, 
the scarcity of youth homes at least keeps the 
numbers of institutionalized children down to 
some extent. Unfortunately, the public reaction to 
a particular crime (based on press reports) plays 
an active role in determination of which juveniles 
get sent away and which ones do not. There is 
currently a national scandal highlighted in the 
Norwegian press concerning the absence of re- 
sources for the barnevern to intervene in cases of 
incest and abuse. Youthful offenders are often 
occupying beds that could best be used for acute 
family emergencies. 


Mental Institutions 


In the terminology of the barnevern, the child 
may be given a treatment “offer.” These offers 
cannot be refused. The entire family may be sent 
away for 1 month of psychological assessment. 
Or, more likely, the child may be sent away for a 
long period. The unlawful or disturbed behavior 
of the child itself is sufficient grounds for institu- 
tionalization. There is as little mental illness in 
these youth psychiatric institutions as there is in 
comparable places in the United States. The 
““medicalization of deviance” prevails in both 
countries. 

Norwegian treatment in mental institutions is 
financed by the state, however, not by private 
insurance companies. And it may be given with 
or without parental consent. Norwegians, with 


their greater trust of the experts than Americans 
have (Stevens:1987) and of the social system, 
have made no comparable outcry against sentenc- 
ing children to psychiatric instituiions as has 
been made in the United States. 


Summary and Comment 


The Norwegian barnevern is a powerful body 
vested with the responsibility of child protection. 
When this department wishes to remove a child 
from the home, the child welfare committee is 
called into session. Then with a semblance of 
legal formality, the decision is put into effect. The 
child is placed outside the home “until further.” 

The lack of due process guaranteed in the Nor- 
wegian Constitution of 1814 is a situation per- 
taining to children in trouble with the law. The 
constitution states that there shall be no punish- 
ment for a crime without conviction in a court of 
law. By conceiving of the loss of freedom for a 
child as treatment rather than punishment, the 
right of habeas corpus is circumvented. 

Children in Norway are being sent far away 
from home to juvenile institutions, often on the 
flimsiest of evidence. Because the whole process is 
behind closed doors, the public is not aware of 
the way individual cases are decided. 

The system of justice for children accused of 
crimes or behavioral problems is therefore often 
very harsh in Norway. This is in sharp contrast 
to the criminal justice system in general, which is 
strikingly lenient. Where punishment is called 
treatment, however, the right of the state can 
almost become absolute. The fact that the state is 
represented by social work administrators creates 
a sharp ethical conflict for those whose first duty 
is to the client. 

The oppression of children and of their parents 
under the guise of “care and protection” must 
come to an end. The condition of being a child, as 
a former Supreme Court Justice once stated, 
“does not justify a kangaroo court.” The condition 
of being a child does not justify years of confine- 
ment where an adult, for the same offense, would 
receive a suspended sentence, if anything at all. 

Social workers helped bring about this system 
in the first place. The system which set out to 
prevent child abuse has now become a key instru- 
ment of child abuse. The fault lies in the system 
itself, in a process which is inhumane, not in the 
individuals or profession involved. Social change 
will take place when social workers, as they are 
currently doing, examine and then accept the 
need for change. A relinquishing of power is para- 
mount. 
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Recommendations for Legal Change 
in Norway 


1. Children’s rights should begin at the police 
station. Children should be informed, in their 
parents’ presence, of the right to an attorney and 
right not to answer questions. 


2. There must be no punishment for crimes with- 
out a trial as provided for in the Norwegian con- 
stitution. 

3. Children should not be given punishment un- 
der the name of treatment. 


4. Children should be kept at home, under super- 
vision, where possible. Commitment to institutions 
should be for fixed periods of time. Decisions 
concerning disposition of the case should be made 
public for the child’s protection. 


5. The child should not be caught up in two legal 
systems at once. Instead, one court, an indepen- 
dent juvenile or family court, should preside over 
the handling of the case. The judge should be a 
specialist in juvenile matters and possess suffi- 
cient financial resources for creative disposition of 
the case. Social work and probation services 
should be attached to this court. 


6. The child should be entitled to full constitu- 
tional rights, with some modifications on the 
grounds of age. These rights should include the 
right to hear the testimony concerning the offense 
and other evidence, the right of cross-examination 
of witnesses, the subjection of evidence to a legal 
finding of guilty or not guilty of the charges. 

7. The child should have a right to his or her 
own attorney where a conflict between the child’s 
interests and parents’ interests exists. 


8. The role of social workers should be in the 
area of treatment, not prosecution of cases. 


9. Abolish the barnevernsnemnd altogether. These 
committees of political appointees serve no useful 
purpose; their casual rulings are doing a great 
deal of harm. 

What we see in Norway today is a process of 
juvenile justice that has not changed substantially 
since the 1950’s. Due to flaws within the system, 
including the lack of external controls, the best 
intentions of social workers “have gone awry.” 
Where care and protection were intended, power 
and secrecy have prevailed. Juvenile justice in 
Norway today is the justice of America yesterday. 

Langaas (1986:26) looks from Norway to Minne- 
sota, to a region similar in population size and 
ethnic heritage. The organization and flexibility of 
the Minnesota juvenile court system favorably 
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impress him. Perhaps this Minnesota model of 
corrections could be transported to Norway. 

When change does take place in the juvenile 
arena, Norway, with its traditions of humanism 
and kindness to children, will lead the way. But, 
in the meantime, many children are suffering 
needlessly in the name of care and protection. 
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The Future Is Almost Here 


Lo, children and the fruit of the womb are an heritage 
and gift that cometh of the Lord. 
Like as the arrows in the hand of the giant: 
even so are the young children. 


— Psalms CXXVII 


OR REASONS irrelevant to criminal jus- 

tice this life-long Californian is spending 

a winter month in Philadelphia. One of 
the benefits of this experience is exposure to the 
Philadelphia Inquirer, a surprisingly innovative 
newspaper. To restrain its readers from unbridled 
euphoria during an otherwise unusually joyous 
holiday season, the editors have published a se- 
ries of articles on the “no-parents children.” For a 
penologist with an eye to the future of our occu- 
pation, the series has been sobering to read. For 
child welfare workers the story of children with- 
out parents in Philadelphia must be appalling. 
We are faced with unprecedented problems, and 
the response to them from the social workers who 
have to cope is candid and alarming. They have 
never before seen children like these. They don’t 
know what to do. 

There are 5,400 children in the city’s foster-care 
system, a third of them under 5 years old. The 
number is increasing every day. The problem is 
the mothers who need crack so desperately that 
they cannot and do not care for their kids. A 
juvenile police officer told the Inquirer, “We are 
getting this more and more. It is unbelievable. 
These kids are being left alone for hours and 
days at a time because Mom is out doing her 
drug thing.” 

It is nothing new for police and child welfare 
workers to cope with abandoned children. For 
years newspapers have run heart-wrenching sto- 
ries about engaging foundlings left on somebody's 
doorstep or perhaps in a garbage can. If they're 
cute enough an adoptive home can be found for 
them; if not, the authorities will have to pay for 
their foster-care. What’s new is the crack baby. 
This child is so new, so bizarre, and so different 
that nobody has thought of a constructive pro- 
gram for his nurture and hopeful growth. Mom is 
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News of the Future 


RESEARCH AND DEVELOPMENT IN CORRECTIONS 


By JOHN P. CONRAD 
Philadelphia, Pennsylvania 


so preoccupied with her drug thing that it’s hope- 
less to capture her attention, let alone to expect 
her to do something for her kids. Even if she 
could be distracted from her pipe, what on earth 
could this poor and unskilled woman do for them? 

Consider the physiology of the crack baby. At 
the University of Pennsylvania Hospital about 20 
percent of the women giving birth have used 
cocaine just before going into labor. The same is 
true at the Temple University Hospital. According 
to the gynecologists, cocaine constricts the blood 
vessels, cutting off oxygen and nutrients to grow- 
ing fetuses. When born, they're underweight ba- 
bies, often with damaged central nervous systems. 
They are irritable, easily frightened, and do not 
eat or sleep well. As they grow, they can’t con- 
centrate and have trouble getting along with 
other kids. 

The Inquirer’s staff reported numerous exam- 
ples of bizarre behavior by these small children. 
Theyre all small— after all, crack hasn’t been 
around very long. Here’s one account: 

Mrs. Theresa Jemison is an experienced and 
successful foster-mother. She’s been one of the 
mainstays of the city’s foster-home services for 18 
years, and has successfully made homes for 23 
children over that time. She agreed to take in 
two little brothers, 4 and 5 years old, in August 
1988. In March 1989 she decided that she 
couldn’t manage them and returned them to the 
Department of Human Services. When she first 
got them, she picked them up, filthy and smelly, 
in her car. By the time she reached home they’d 
torn apart the car’s interior. “Everything they 
could tear off they had torn off.” The older boy 
was well aware of his mother’s problem. They'd 
been taken away because she'd been smoking 
crack. “We can’t go home to Mommy until she 
gets off the pipe.” 

These were angry children. They would try to 
scratch out each other’s eyes, they tore holes in 
the upholstery, they gouged holes in the bedroom 
walls and dug out fistfuls of plaster. In kinder- 
garten they beat up other children, kicked the 
teacher, sassed the principal, and were so 
destructive that they had to be sent to separate 
sessions. 

Finally Mrs Jemison gave up. She had to tell 
the boys that they were leaving. “It was very 
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hard. I told them they were leaving. I was trying 
not to say to them they were leaving because 
they were bad.” She was pretty sure what was 
ahead for them. They would fail in one foster 
home, move along to another, and on and on. 
“Most of the time they don’t know if they are 
coming or going. They are unable to learn 
because there hasn’t been anything stable in their 
lives. . . . Every time these kids are uprooted it’s 
like a little bit of life is going out. It’s draining 
out of them.” 

Once she met the boys’ mother. “She was dirty. 
Her hair was uncombed. She smelled terrible.” 
She told Mrs. Jemison that her children had been 
taken for no reason. Her kids were clean and her 
house was neat. “They should have taken the five 
kids from down the street. They’re in a whole lot 
worse shape.” 


What’s Ahead for Corrections? 


We live in an age when alarm about the future 
is a staple of speculation for pessimists. There is 
always something new to worry about, and there 
are plenty who seize on the newest downward 
trend. I have always tried to avoid this tendency, 
but stories about crack babies appear so often 
and so luridly in big city newspapers that it 
seems to be time for us to give some thought to 
what we penologists are going to be up against. 
Philadelphia is certainly not alone. Wherever 
there is an inner city underclass, crack is to be 
found, and in abundance. In this city of more 
than a million and a half, 5,400 homeless crack 
kids does not seem numerically significant. But 
the number is growing all the time, and there are 
precious few Mrs. Jemisons who will take some of 
them into their homes for even a few months, let 
alone the long years of affectionate care that any 
child should have. 

Perhaps it’s too early to tell, but it sounds to 
me as though we have hundreds of little boys 
and girls who are programmed for serious trouble 
when they get old enough for initiatives in delin- 
quency. As Mrs. Jemison plausibly predicts, they 
will be shuffled from foster home to foster home. 
At best they will find a foster parent like Mrs. 
Jemison who can take it for a few months and is 
then exhausted by their demands on her time, 
strength, and patience. A lot of them will be 
placed in homes where they'll be beaten and 
abused, sometimes in response to their own vio- 
lence: and destructiveness, sometimes because 
there are adults who take out their frustrations 
on any available child. 

Anyone who has taken life histories for presen- 


tence investigations will recognize a sad and 
familiar tale that repeats itself time and again. 
Here is a young man who was shifted from home 
to home until adolescence and then couldn’t take 
it any more. He ran away, was picked up by the 
police, and returned to the agency responsible for 
him. Finally Fe runs away again, and nobody 
picks him up until he is in deep trouble—a mug- 
ging, a burglary, an assault. His schooling ended 
in junior high, but his score is about third or 
fourth grade, and often less. He doesn’t have any 
skills, not even criminal skills. The prospect 
ahead is dismal. He will be hard to convince that 
going to the prison school is worth the modest 
effort required. There are always exceptions but 
this young man is a prospect for life-long recidi- 
vism. His social history is not confined to the 
male sex; there are plenty of female counterparts, 
also ill-fitted for work and what is even more 
ominous, ill-fitted for motherhood. A lot of them 
are crack mothers, producing kids that even Mrs. 
Jemison can’t handle. 

These are bad enough stories, and most of my 
readers will have heard them too often. What 
depresses me is the prospect of crack babies 
growing up. Here we have children most of whom 
will inevitably wear out the ingenuity and pa- 
tience of men and women of goodwill who take 
them into their homes. Keep in mind that many, 
perhaps most, foster home placements work out 
very well. After all, Mrs. Jemison has a record of 
23 successes. Crack children are different. Their 
violence, their inability to relate to others, and 
their poor concentration are danger signs, the 
signs that distinguish the people that we call 
sociopaths—for want of a better term. 


What to Do? 


Perhaps crack babies will grow up to become 
perfectly nice young people, but we shouldn't 
count on it. The chances are that they'll be bad 
news wherever they are—in a juvenile hall, on a 
probation caseload, in a “youth training school,” 
or, finally, in a mental hospital or a prison. It 
isn’t too early to think about them seriously and 
to find out what can be done to help them live 
normal law- abiding lives. 

It’s unlikely that foster-home care is an answer. 
Will it be possible to design small residential 
placements with professionals in charge who can 
take on a contingent of these kids—six, seven, or 
eight at the most—and see them through their 
school years? Are there psychiatrists, psycholo- 
gists, and social workers who are willing to de- 
vote some of their lives to this kind of 
experiment? I think of Dr. Bruno Bettelheim and 
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his persevering work with autistic children. Could 
crack children attract another such psychiatrist? 

Another experiment might mix some crack kids 
with others whose troubles don’t include a prena- 
tal exposure to cocaine. Maybe peer influences 
might be positive. Maybe behavior modification 
methods might affect some of them. Why not try? 

Perhaps the answer may be pharmacological. 
Something may be developed which will settle 
them down without converting them into zombies. 
Any program like that would have to depend on 
more content than daily doses of medications, but 
we know how often tranquillity is mistaken for 
success in therapy. 

Another strategy that is much more urgent 
than improvising care of these tragic children will 
be aggressive outreach to pregnant crack addicts. 
It should not be impossible to find them, get 
them into a prenatal clinic, and see to it that 
they are seen weekly throughout their pregnan- 
cies. We are told that for most of these women, 
the first time they see an obstetrician is in the 
delivery room of an overcrowded hospital. We can 
do better than that, and we must. 

All of the above calls for a lot of research and 
development. We ought to know better than to let 
these ominous matters slide until an outraged 
public demands that something must be done 
about dangerous young thugs who have in com- 
mon a history of crack from the time when they 
were in their mothers’ wombs. With hundreds of 
these people growing up, there will be crises. 
Let’s avert as many of them as we can. 

The record of criminal justice in the sclution of 
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problems is anything but positive. The best we 
can do with most is to pick up the failures of 
others and administer procedures mandated by 
the law as fairly as we can. We hope that the 
crack epidemic will subside and that physicians 
and social workers will help the children of ad- 
dicts make good lives possible for them. The pros- 
pects for such successes are hardly bright. We 
will certainly have to accept a lot of them in our 
caseloads and in our cell-blocks. We have some 
time to get ready for them. Our clinicians, our 
custodial staffs, and our researchers should be 
watching the successes and failures of the agen- 
cies struggling with these wretched kids. We 
should keep abreast of the research on crack and 
its effects. Surely something will work, something 
we can use. 

As the nineties begin, our pundits are bubbling 
over with optimism about practically everything, 
from foreign affairs to the future of the computer. 
The horizon for corrections seems uniquely bleak. 
More prisons will be needed to cope with the 
swelling stream of incoming convicts. Our success 
in changing them for the better is far from reas- 
suring. And in a few years, well before the nine- 
ties come to an end, we seem likely to have a 
new breed of convicts on our hands, men and 
women who as children were bad news for every- 
one who had to deal with them. To adapt the 
metaphor of the psalmist, they were arrows in 
the hands of the malevolent giant of our national 
indifference to their parents and the conditions of 
our slums. 
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Departures and the Presentence Report 


S EVERY probation officer knows, the 

Sentencing Reform Act of 1984 has radi- 

cally changed the content, structure, and 
role of the presentence report. Rule 32(c)(1), Fed- 
eral Rules of Criminal Procedure, now requires 
the preparation of a presentence report in every 
case unless there is sufficient information in the 
record to sentence under the applicable guide- 
lines. The parties may not simply waive the pre- 
sentence report. Rule 32(c)(2)(B) also requires 
that the report contain guideline relevant infor- 
mation, including the following: 

the classification of the offense and the defendant under the 
categories established by the Sentencing Commission pursuant 
to section 994(a) of title 28, that the probation officer believes 
to be applicable to the defendant’s case; the kinds of sentence 
and the sentencing range suggested for such a category of 
offense committed by such a category of defendant as set forth 
in the guidelines. . . ; and an explanation by the probation 
officer of any factors that may indicate that a sentence of a 
different kind or of a different length from one within the 
applicable guideline would be more appropriate under all the 
circumstances; 

Section 3552 of title 18, United States Code, in- 
corporates by reference the requirements of Rule 
32(c). Both Rule 32 and section 3552 now provide 
that the presenience report be disclosed to the 
defendant, defendant’s counsel, and the attorney 
for the government at least 10 days before sen- 
tencing.’ 

Administrative Office Publication 107, Presen- 
tence Reports under the Sentencing Reform Act, 
attempts to give a_ structure to these 
requirements by organizing the presentence report 
to facilitate the application of the guidelines. 
First, relevant factual matters are set out to 
determine the offense level, followed by prior 
record information to determine the criminal 
history category. These elements define the guide- 
line range that is determinative of the sentencing 
options available to the court. Among the avail- 
able options, of course, may be a departure from 


‘In recognition of the continuing importance of the presentence 
report in the sentencing process, including appeal and any post-trial 
remedies, recent amendments to Rule 32 delete the requirement that 
the report be returned to the court after sentencing. This amendment 
is effective for all proceedings in crimi cases begun after December 
1, 1989, and, “insofar as just and 
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the applicable guideline range pursuant to the 
guidelines and 18 U.S.C. §3553(b). Accordingly, 
Publication 107 recommends that the presentence 
report include a section F, “Factors That May 
Warrant Departure,” which is intended to comport 
with the provisions of Rule 32(c)(2)(B), quoted 
above, by including a discussion of factual infor- 
mation that could potentially be considered 
grounds for departure by the court. The section is 
not intended to present new information, but to 
analyze that relevant information already 
discussed that could warrant departure. Neither 
is the section designed to indicate that the officer 
will recommend a departure to the court. All 
potential departures should be discussed in sec- 
tion F. 


Notice of Departure 


Section F not only identifies potential departure 
factors for the court, it provides notice to the 
defendant and the government that the court 
might rely on such factors to depart from the 
applicable guideline range and enables the parties 
to adequately prepare to discuss those factors at 
the sentencing hearing. Recently, a number of 
decisions in the courts of appeals have under- 
scored the importance of such notice. 

In United States v. Nuno-Para 877 F.2d 1409 
(9th Cir. 1989), the district court had departed 
upward from the guideline ranges applicable to 
the two defendants for a number of reasons, in- 
cluding possession of marijuana, one of the defen- 
dant’s criminal history, and the size and sophisti- 
cation of the smuggling operation that was the 
basis of the convictions. Although all of the infor- 
mation that the court relied upon appeared in the 
presentence report, none of it was identified as 
warranting departure, nor did the court indicate 
that this information was to be relied upon in 
departing from the guidelines until the 
pronouncement of sentence. The court of appeals 
vacated the sentence on the ground that defen- 
dants had not received notice of the factors the 
court relied upon in departing from the guide- 
lines. The court reasoned that the provisions of 
Rule 32 and 18 U.S.C. §3552 requiring disclosure 
of the presentence report and permitting the 
parties to comment on the report indicated the 
necessity for providing notice of the factors the 
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court would rely upon to justify a departure. In 
order for the notice to be meaningful, the factors 
must be specifically identified as potential 
grounds for departure. Notice of the information 
without any warning that the information might 
be relied upon for departure is not sufficient. 

In United States v. Otero, 868 F.2d 1412 (5th 
Cir. 1989), the district court had departed upward 
from the guidelines applicable in a drug convic- 
tion because of the purity of the drugs. As in 
Nuno-Para, this information was contained in the 
presentence report but not identified as a poten- 
tial ground for departure, and the court did not 
indicate it would rely on this factor prior to sen- 
tencing. The court of appeals vacated the sen- 
tence because the defendant had no opportunity 
to rebut the use of the drug purity as a ground 
for departure. 

The Fifth Circuit noted, however, that infor- 
mation that might constitute grounds for depar- 
ture could arise for the first time at the sentenc- 
ing hearing. Or the court could decide, as did the 
district courts in Nuno-Para and Otero, that in- 
formation contained in the presentence report but 
not identified by the probation officer as grounds 
for departure, justifies departure. In neither situ- 
ation should the court be precluded from depart- 
ing. There is no requirement in Rule 32 or recent 
case law that notice of the grounds for departure 
must be included in the presentence report. In 
fact, Rule 32(a)(1) explicitly recognizes that the 
presentence report might not include all informa- 
tion necessary for sentencing. That subsection 
provides that the parties be offered an opportu- 
nity to comment on the probation officer’s report 
and “other matters relating to the appropriate 
sentence” (emphasis added). 

Nonetheless, the defendant and his counsel 
must receive sufficient notice prior to the 
pronouncement of sentence to address the issue. 
The Ninth Circuit in United States v. Mendoza, 
890 F.2d 176, 179 (9th Cir. 1989), recognized that 
this notice does not have to be in the presentence 
report nor does it have to be given prior to the 
sentencing hearing. The court warned, however, 
that the notice must be sufficient to permit a 
meaningful response: 
concerns and Fed. R. 


P. 32(aX(1\A), (B), 
would seem to dictate that i 
to 


notice be given as 
le the defendant to 
a defendant receives 


[Djue 
and ( 
soon as is reasonably possible 

prepare tc meet the issue. So long 
notice of the proposed departure and is given an opportuni- 


ty to address the issue prior to the 

there is no due process violation. 
See also United States v. Jordan, 890 F.2d 968 
(7th Cir. 1989). The Second Circuit has also em- 
phasized the necessity of adequate notice. See 
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United States v. Palta, 880 F.2d 636, 640 (2nd 
Cir. 1989), and United States v. Cervantes, 878 
F.2d 50, 56 (2nd Cir. 1989). 

These holdings suggest that particular care be 
given in preparing the section of the presentence 
report that identifies factors warranting depar- 
ture. The more complete that section is in identi- 
fying factors that might be relied upon by the 
court, the greater the opportunity the parties will 
have to prepare to discuss them at the sentencing 
hearing and the less likelihood that the court will 
rely on information of which the defendant re- 
ceived no notice. 

Should the court decide that an issue not so 
identified in the presentence report justifies de- 
parture, the court may provide notice and an 
opportunity to be heard prior to the pronounce- 
ment of sentence. Such notice would normally 
result in minimal protraction of the sentencing 
hearing. It is not inconceivable, however, that 
under certain circumstances the parties would 
need more time, and perhaps a recess of the 
sentencing hearing, to prepare a meaningful re- 
sponse. Again, a thorough examination of the 
factual circumstances by the probation officer in 
order to identify everything that could warrant 
departure under the Sentencing Reform Act (18 
U.S.C. §3553(b)) and the guidelines (U.S.S.G. 
§5K2) will expedite the sentencing hearing and 
could avoid an unnecessary appeal. 


Statement of Reasons for Departure 


The “Factors That Warrant Departure” section 
of the presentence report could also be of assis- 
tance to the court in fulfilling the requirement, 
set out in 18 U.S.C. §3553(c)(2), that the reasons 
for any departure be specifically stated on the 
record. The failure to state these reasons with 
particularity has resulted in a number of rever- 
sals. These cases make clear that while no specif- 
ic incantation is required, United States v. De 
Luna-Trujillo, 868 F.2d 122, 124 (5th Cir. 1989), 
there must be an explicit articulation of the ag- 
gravating or mitigating factors and the reasons 
the court believes the Sentencing Commission 
inadequately considered those factors in formulat- 
ing the guidelines. See United States v. Smith, 
888 F.2d 720, 724 (10th Cir. 1989); United States 
v. Cervantes, supra at 54; and United States v. 
Michel, 876 F.2d 784, 876 (9th Cir. 1989). Al- 
though courts of appeals may, in some cases, 
search the record for adequate grounds for depar- 
ture in cases in which the district court’s state- 
ment is not sufficiently detailed (see, e.g., United 
States v. Jordan, supra), the opinions have 
warned that the appellate courts are unable to 
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meaningfully review a sentence io determine if 
the departure was “reasonable” without the dis- 
trict court’s reasons. 
‘The district court must set forth the f the 
defendant’s history or of that 


the district court believes have not been adequately repre- 
sented in the recommended sentence. While we cannot set 
forth exactly how specific these findings must be to support 
a departure from the guidelines, we note that tim must be 
sufficiently specific so that this court can ‘es 
meaningful review envisioned under $3742 of the 


United States v. Wells, 878 F.2d 1232, 1233 (9th 
Cir. 1989). 

Naturally the court should, in stating the rea- 
sons for departure, indicate the reason for choos- 
ing the particular sentence outside the applicable 
guideline range. In United States v. Lopez, 871 
F.2d 513 (5th Cir. 1989), for example, the court 
of appeals remanded for resentencing a case in 
which the district court departed upward from 
the applicable guideline range because the crimi- 
nal history score did not take into account certain 
older convictions. The district court did not, how- 
ever, consider departing to the guideline range 
that would be applicable had those convictions 
been accounted for in the criminal history score. 
This decision was partially based on U.S.S.G. 
§4A1.3, which provides that, when the court de- 
parts because the defendant’s criminal history 
score underrepresents his criminal background, it 
should use as a reference for the degree of depar- 
ture the criminal history score that would result 
if the older convictions were counted. Never- 
theless, the decision highlights the importance of 
explaining not only the reason for the departure 
itself, but the amount of the departure. See also 
United States v. Kennedy, 893 F.2d 825 (6th Cir. 
1990). 

Probation officers can assist the court in mak- 
ing the findings required in connection with 
departures by specifically articulating in the pre- 
sentence report the reasons why certain factors 
warrant departure. Part F of Publication 107 in- 
dicates that the probation officer should analyze 
the factors that might warrant departure without 
attempting to “evaluate” them. This caution 
should not be taken to mean that the report 
should not thoroughly discuss why certain factors 


*Although questions have been raised about the exclusive authority 
of the government to initiate such a departure (see, e.g., United States 
v. Justice, 877 F.2d 664 (8th Cir.), cert. denied US. , 110 
S.Ct. 375 (1989)), the courts of appeals have uniformly held that the 

requirement of a government motion is proper. See, e.g., United States 
+ Pasa, 889 F.2d 1341 (4th Cir. 1989). 

"Section 3559(a) of title 18, United States Code, defines a Class A 
felony as an offense that carries a maximum term of imprisonment of 
life or carries the death penalty. A Class B felony is one that carries a 
maximum term of imprisonment of 25 years or more. 


could justify departure. It simply indicates that 
this section of the report should not attempt to 
urge a departure upon the court. 


Departures to Probation 


The Anti-Drug Abuse Act of 1986 (Pub. L. No. 
99-570, title I, §1007(b) (Oct. 27, 1986)) amended 
18 U.S.C. §3553(e) to permit the court, upon mo- 
tion of the government,’ “to impose a sentence 
below a level established by statute as minimum 
sentence so as to reflect a defendant’s substan- 
tial assis-tance. . . .” This section was intended 
by Congress to provide an incentive to defendants 
to assist law enforcement officials by providing a 
means of avoiding the otherwise inflexible manda- 
tory minimum terms established for some offens- 
es. See United States v. Severich, 676 F. Supp. 
1209 (S.D. Fla. 1988), affd, 872 F.2d 434 (11th 
Cir. 1989). Section 3553(e) also provides that any 
such departure must be imposed in accordance 
with the guidelines and policy statements promul- 
gated by the United States Sentencing Commis- 
sion. The policy statement incorporating this 
provision is located at U.S.S.G. §5K1.1. 

The application of 18 U.S.C. §3553(e) and 
U.S.C. §5K1.1, however, is problematic for Class 
A and B felonies and for more serious drug of- 
fenses. Section 3561(a)(1) of title 18, United 
States Code, excepts Class A and B felonies from 
those offenses for which probation is statutorily 
authorized.* In addition, those drug penalties in 
title 21 that contain mandatory minimum sen- 
tences specifically prohibit probation: 

Notwithstanding any other provision of law, the court shall 

not place on probation or suspend the sentence of any 

person sentenced under this subparagraph. 
See, e.g., 21 U.S.C. §§841(b)(1)(A), (B) and (C); 
and §§960(b)(1), (2) and (8). 

It is arguable that the specific exclusion of 
probation in §3561(a)(1) and the specific prohibi- 
tion of probation in many title 21 sections would 
preclude a departure to probation. Section 3553(e) 
generally permits departure to below a “minimum 
sentence.” Had Congress intended that section 
3553(e) override the specific ban on probation, it 
should have done so with more particularity. Yet 
such an interpretation seems to negate the con- 
gressional purpose for the amendment to that 
section. Given the extent of ineligibility for proba- 
tion that results from this interpretation, the 
incentive to cooperate that Congress envisioned 
would be unavailable to a large proportion of 
criminal defendants. 

Recently, however, the Fourth Circuit has inter- 
preted section 3553(e) to permit a departure to 
probation in a Class A or B felony. In United 
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States v. Daiagi, 892 F.2d 31 (4th Cir. 1989), the 
court characterized the provisions of section 
3561(a)(1) as a ban on probation and held that 
section 3553(e) was a specific exception to that 
ban: 

As we view Section 3553(e), there is no logical distinction 
between the two situations, ie., between the mandatory 
minimum sentence and the prohibition against probation. 
The statute was intended to free the sentencing judge to 
exercise, on motion of the Government, a prudent discretion 
by disregarding, where there has been substantial govern- 
mental assistance by the defendant, both the affirmative 
mandate to impose a minimum prison sentence and the 
negative mandate of Section 3561(aX1) not to grant proba- 
tion to a Class A or a Class B offender. Under this reconcil- 
iation of the two statutes, the ban on probation in sentenc- 
ing in Class A and Class B cases is maintained save in the 
rare case where the assistance of the defendant has been 
sufficiently substantial that the Government determines to 


move the sentencing court to impose a sentence below the 
statute’s minimum or without the prohibition on a proba- 
tionary sentence. 

Daigai did not involve a statute that included a 
specific ban on probation. The defendant had pled 
guilty to a conspiracy to possess and distribute 
cocaine in violation of 21 U.S.C. §846. The con- 
spiracy ended on Dec. 20, 1987, when the defen- 
dant was arrested in possession of 500 grams of 
cocaine. Thus, the conspiracy ended prior to the 
effective date of the Anti-Drug Abuse Act of 1988 
(Pub. L. No. 100-690, title VI, §6470(a) (Nov. 18, 
1988)), which amended 21 U.S.C. §846 to subject 
a person convicted under that section to “the 
same penalties as those prescribed for the offense, 
the commission of which was the object of the. . . 
conspiracy.” Prior to that amendment, section 846 
was generally interpreted to incorporate only the 
maximum penalties set out in the underlying 
offense. See e.g. Bifulco v. United States, 447 US. 
381 (1980). Accordingly, the specific prohibition of 
probation set out in 21 U.S.C. §841(b)(1)(B), 
which would have applied had defendant been 
convicted of an offense occurring after November 
18, 1988, did not apply. 

Nonetheless, the language and logic of the opin- 
ion in Daiagi would certainly support an argu- 
ment that the provisions of section 3553(e) over- 
ride the prohibition contained in the title 21 pro- 
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visions. As the above quoted language indicates, 
the court treated section 3561(a)(1) as a prohibi- 
tion on probation and held that the ban did not 
apply where the court granted a motion under 
section 3553(e). But as the court noted elsewhere 
in the decision, the amendment to section 3553(e) 
was made 2 years after the passage of the origi- 
nal Sentencing Reform Act of 1984, which includ- 
ed 18 U.S.C. §3561(a)(1). The amendment to sec- 
tion 3553(e) was part of the Anti-Drug Abuse Act 
of 1986, which also included the prohibitions on 
probation in title 21. Accordingly, it could be 
argued that, had Congress intended that the pro- 
visions of section 3553(e) override the title 21 
bans on probation, it would likely have done so 
specifically. 

Accordingly, although the opinion in United 
States v. Daiagi provides support for a broad 
interpretation of the courts’ authority to depart 
under the provisions of 18 U.S.C. §3553(e), the 
resolution of this question (at least outside the 
Fourth Circuit) must await further attention by 
the courts. In the meantime, a similar result may 
be obtained by departing under the provisions of 
18 U.S.C. §3553(e) and U.S.S.G. §5K1.1 and sen- 
tencing the offender to a very short jail term to 
be followed by a term of supervised release. This 
would accomplish almost the same result as a 
probation sentence, except for the technical differ- 
ences between the term of supervision and the 
available term of imprisonment upon revocation of 
supervised release as compared to the term of 
probation and the available term of imprisonment 
upon revocation of probation.‘ 


Sentencing Guidelines in Assimilative 
Crimes Act Cases 


A persistent question of guideline application 
has been whether the guidelines apply in prosecu- 
tions under the provisions of the Assimilative 
Crimes Act (18 U.S.C. $13). The Sentencing Com- 
mission seems to assume that they do. The com- 
mentary to U.S.S.G. §2X5.1 notes as follows: 

Many offenses, ially assimilative crimes, are not listed 

in the Statutory Index or in any of the lists of Statutory 

Provisions that follow each offense guideline. Nonetheless, 

the specific guidelines that have been promulgated cover 

the type of criminal behavior that such offenses proscribe. 

The court is required to determine if there is a sufficiently 

analogous guideline, and, if so, to apply the guideline that 

is most analogous.® 


But does application of the sentencing guide- 
lines to Assimilative Crimes Act cases fulfill the 
statutory purpose of the Act to punish assimilated 
state crimes “only in a way and to the extent 
that [the same offenses] would have been pun- 


ished if the territory . . . where the crime was 


‘The maximum term of supervision for supervised release is 5 years 
i for a Class A or B felony, 3 years for a Class C or D felony, and 1 
i for a Class E felony or misdemeanor. See 18 U.S.C. §3583(b). 
| under title 21, United States Code. The maximum term of probation is 
4 1 to 5 years for a felony, and 1 year for a misdemeanor. See 18 U.S.C. 
sl §3561(b). The maximum sentence upon revocation of supervised release 
is all of the term of supervised release, but a maximum of 3 years for 
a Class B felony and 2 years for a Class C or D felony. See 18 U.S.C. 
§3583(eX4). Upon revocation of probation, the court may impose any 
other sentence that was available at the time of the initial sentencing. 
See 18 U.S.C. §3565(a). 
"Since the guidelines do not cover petty offenses, this section would 
_ be applicable only to felonies and Class A misdemeanors. Section 19 of 
misdemeanor or an infraction. 
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committed remained subject to the jurisdiction of 
the state?” United States v. Press Publishing Co., 
219 U.S. 1, 10 (1911). As articulated by the Su- 
preme Court, the “like punishment” purpose of 
the Assimilative Crimes Act might appear to 
clash with the purpose of the Sentencing Reform 
Act to reduce unreasonable disparity in the sen- 
tencing of Federal crimes. Such was the conclu- 
sion of the United States magistrate in United 
States v. Richards, 1 Fed. Sent. R. 303 (D. Kan. 
Oct. 21, 1988). He found that the Sentencing 
Reform Act was not intended to repeal the “like 
punishment” provision of the Assimilative Crimes 
Act and that, therefore, the guidelines, specifically 
U.S.S.G. §2X5.1, do not apply to Assimilative 
Crimes Act cases. 

A fundamental rule of statutory construction, 
however, is that, absent a clearly expressed con- 
gressional intention to be contrary, statutes 
should not be interpreted so as to be incompati- 
ble. The opinion in Richards did not attempt to 
read the two statutes as capable of coexistence. 
The Tenth Circuit has recently taken a much 
closer look at both statutes and has concluded 
that, although there is a tension between the two 
acts, the Sentencing Reform Act does apply to 
Assimilative Crimes Act cases. 

In United States v. Garcia, 893 F.2d 250 (10th 
Cir. 1989), defendant pled guilty to the assim- 
ilative New Mexico offense of involuntary man- 
slaughter. The district court imposed a guideline 
sentence of 18 months plus 1 year of supervised 
release.* The Tenth Circuit analyzed the language 
and purposes of the two acts and concluded that 
the Sentencing Reform Act does not repeal the 
Assimilative Crimes Act because of the provision 
of 18 U.S.C. §3551(a) that the guidelines apply 
“except as otherwise specifically provided.” The 
Assimilative Crimes Act specifically provides that 
an individual charged under that Act is to be 
subject to punishment consistent with state law. 
State law, however, normally imposes only a 
maximum sentence within which the court may 
exercise considerable discretion. Occasionally, 
state law also sets a mandatory minimum, below 
which a court may not sentence. The Assimilative 
Crimes Act has generally been held to require 
only that sentences be imposed within such maxi- 
mum and minimum limits. See “Looking at the 
Law,” 50 Fed. Prob. 78 (Sept. 1986). 

Within this range, however, the Sentencing Re- 
form Act and the guidelines promulgated thereun- 


‘The court originally imposed a sentence because i 
found the Sentencing Reform Act eonmalintend, but also i 
alternative guideline sentence to take effect if a higher court 
guidelines constitutional. 


der should be applied “to the extent possible.” 
Thus, the Assimilative Crimes Act’s goal of like 
punishment and the Sentencing Reform Act’s goal 
of uniformity are both served, albeit imperfectly. 

The court held further, however, that U.S.S.G. 
§2X5.1 is not authorized by statute because it is 
more restrictive than the statute allows. The 
commentary to section 2X5.1 provides that where 
there is no _ specifically applicable sentencing 
guideline, the court must apply a “sufficiently 
analogous” offense guideline. By contrast, 18 
U.S.C. § 3553(b) provides that in the absence of 
an applicable guideline the court is to have “due 
regard” for sentences prescribed by the guidelines 
for similar offenses and offenders. The Tenth 
Circuit held that these two directions are con- 
trary, and so the guideline, at least as described 
in the commentary, falls. 

The opinion is confusing, however, because it 
states that the commentary “is of no legal effect,” 
but does not really discuss the guideline itself. 
The guideline indicates that the court must apply 
the “most analogous guideline,” but then modifies 
that requirement by indicating that, “[ilf there is 
not a sufficiently analogous guideline, the provi- 
sions of 18 U.S.C. §3553(b) shall control.” The 
commentary seems to accurately describe this 
provision by noting that the court must first 
search for a sufficiently analogous guideline and, 
if any exists, apply the most analogous. It ap- 
pears, therefore, that the Tenth Circuit has inval- 
idated the guideline at section 2X5.1 at least 
insofar as it applies to Assimilative Crimes Act 
cases. 

Regardless of the Tenth Circuit’s holding, how- 
ever, it would appear that in the case of an as- 
similative crime for which there is a guideline for 
similar offensive behavior, the “regard” due that 
guideline would be considerable. The presentence 
report should certainly identify that guideline 
and, absent considerations that would warrant a 
departure, apply that guideline to the offense 
behavior. Of course, the court might decide, con- 
sistently with the Tenth Circuit holding, that it is 
not bound to apply the analogcus guideline but 
simply consider, or give “due regard,” to it. Out- 
side the Tenth Circuit and until other courts rule 
on this issue, however, application of the analo- 
gous guideline is required by U.S.S.G. §2X5.1, 
and, even where that section has been invalidat- 
ed, the analogous guideline should serve as a 
good reference point for the sentence imposed in 
accordance with 18 U.S.C. §§3553(a) and (b). 


Constructive Possession 
While possession of contraband such as drugs 
and firearms has always been an issue in proba- 
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tion supervision, the Anti-Drug Abuse Act of 1988 
enacted provisions requiring very specific conse- 
quences for the possession of drugs and firearms.’ 
Section 7303 of the Act amended 18 U.S.C. 
§3563(a) by adding the requirement that any 
defendant who is sentenced to probation must 
receive a mandatory condition that the probation- 
er not possess illegal controlled substances. That 
section also amended 18 U.S.C. §3565(a) to pro- 
vide that a violation of such a condition shall 
result in a mandatory revocation of probation. 
Section 7303 added similar requirements for su- 
pervised releasees and parolees. Finally, section 
6214 amended 18 U.S.C. §3565 to provide that 
probation must be revoked if the defendant is in 
actual possession of a firearm.* These changes 
make the issue of possession even more important 
than it has been in the past. Accordingly, some 
discussion of the concept is in order. 

Actual possession, of course, is not a problem. If 
sufficiently reliable evidence exists to show that a 
probationer was found with illegal drugs or a 
firearm on his person, possession may be estab- 
lished. The concept of “constructive possession,” 
however, has been created in order to extend the 
coverage of laws prohibiting possession. Construc- 
tive possession has been defined as follows: 

Constructive possession consists of the knowing exercise of 

or the knowing power or right to exercise dominion and 


control over the . Constructive possession 
need not be exclusive . . and can be proven circumstan- 


tially by ownership, dominion, or a over the premises 

on which the substance is located . . . . (Citation omitted.) 
United States v. Poole, 878 F2d 1389, 1392 (11th 
Cir. 1989). 

Although the definition is extremely broad, care 
should be taken not to extend it too far. The 
mere proximity to contraband, or the mere pres- 
ence or mere association with an individual who 
actually possesses the contraband, is insufficient 
to support a finding of constructive possession. 
United States v. Batimana, 623 F.2d 1366, 1369 
(9th Cir. 1980). But proximity, presence, or asso- 
ciation may be sufficient when accompanied by 
evidence connecting the defendant with the con- 
traband. United States v. Espinosa, 771 F.2d 
1382, 1397-98 (10th Cir. 1985). 

A few examples of the application of the con- 
cept of constructive possession may assist in un- 


"The effective date of the provisions of the Anti-Drug Abuse Act of 
1988 is November 18, 1989. 


possession should not require revocation. It is doubtful, however, that 
this provision removes the court’s discretion to revoke probation when a 
probationer has been found to be in constructive possession of a fire- 

arm, particularly where such possession also constitutes a violation of 
law such as 18 US.C. §922(g). 
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derstanding its reach. In United States v. Onick, 
889 F.2d 1425 (5th Cir. 1989), the police raided a 
house and found quantities of drugs in several 
parts of the house. The defendant, Angela Faye 
Onick, who was visiting co-defendant, Alvin 
Tolliver, at his house overnight, was dressed in 
night clothes when the house was raided. In addi- 
tion, the police found women’s clothing in a bed- 
room closet and a photograph of Onick and Tol- 
liver. Finally, a locksmith testified that Onick 
had shown him where to install a safe in the 
house. The court found that this evidence was not 
sufficient to show that Onick exercised dominion 
and control over the drugs or the premises where 
the drugs were found. The court emphasized that 
it would not “lightly impute dominion or control 
(and hence constructive possession) to one found 
in another person’s house.” 889 F.2d at 1429. 

Contrast the situation in Onick with United 
States v. Poole, supra. In that case, the defendant 
was the sole owner of a house where cocaine was 
found under the couch on which the defendant 
was lying when the police entered. Police also 
found cocaine and money in the bedroom, equip- 
ment for diluting cocaine in the dining room, and 
a scale containing trace amounts of cocaine in the 
kitchen. Although other persons resided in the 
home, the court held that defendant exercised 
dominion and control over the house. This was 
sufficient to establish constructive possession. 

The mere presence of a defendant in a room 
with a person who possesses drugs, however, even 
if the defendant has knowledge of the existence of 
drugs, does not constitute possession. United 
States v. Martin, 483 F.2d 974 (5th Cir. 1973). 
But if there is other evidence linking the defen- 
dant to the contraband, a finding of constructive 
possession is justified. In United States v. 


‘Alverson, 666 F.2d 341 (9th Cir. 1982), for exam- 


ple, defendant James Alverson argued that he 


‘was not in possession of firearms found in the 


trailer of Nancy Alverson. Although defendant 
argued that there was no evidence that indicated 
that he and Nancy were living together, witnesses 
testified that they believed Nancy was James’ 
wife, and the evidence did show that Nancy ac- 
companied James to several gun stores and that 
weapons were purchased in her name at these 
times. The court held that the defendant had the 
power to exercise dominion and control over the 
firearms found in the trailer and so constructively 
possessed them. Note that Nancy clearly pos- 
sessed the weapons; she had purchased them. 
Possession does not have to be exclusive, however. 
One may constructively possess that which is 
possessed by another. 


| 

| 

| 

*In specifically requiring “actual possession” for mandatory revoca- 
tion of probation, Congress apparently intended that constructive 
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It is not necessary that the defendant ever have 
had dominion and control over the contraband if 
he has dominion and control over the place where 
the contraband is found. In United States v. Pos- 
ner, 868 F.2d 720 (5th Cir. 1989), defendant rent- 
ed a van to transport marijuana that he had 
purchased from undercover agents. Defendant 
then instructed one of his agents to drive the van 
to a certain hotel parking lot and directed anoth- 
er co-conspirator to retrieve the van and the 
marijuana. The co-conspirator took the keys to 
the van, inspected the marijuana, entered the 
van, and attempted to start it. The court found 
that this circumstantial evidence was sufficient to 
show that the defendant shared dominion and 
control over the van and had the ability to reduce 
the marijuana to actual possession. See also Unit- 
ed States v. Martorano, 709 F.2d 863 (3rd Cir.), 
cert. denied, 464 U.S. 993 (1983). Naturally, as 
was clearly shown in this case, the possessor 
must have had knowledge of his possession. “Con- 
structive possession includes a knowledge 


element.” United States v. Poole, supra, at 1392. 
While possession may be constructive, the pow- 

er to exercise control over the contraband may 

not be assumed. In United States v. Latham, 874 


F.2d 852 (1st Cir. 1989), for example, defendant 
had only 1 ounce of cocaine in his possession but 
agreed with undercover agents that he would sell 
them 4 ounces. He then indicated that he would 
meet them later to sell them the 4 ounces. The 
court held that this was not sufficient evidence to 
show that the defendant possessed 4 ounces of 
cocaine with intent to distribute. The defendant 
had indicated that the 1 ounce of cocaine in his 
possession was not for sale but for personal use. 
The fact that he agreed to sell 4 ounces does not 
support an assumption that he possessed that 
amount, and there was no other information tend- 
ing to show that the defendant actually or con- 
structively possessed the cocaine that he intended 
to distribute. 

In summary, a detnenination as to whether an 
individual is in possession of contraband must be 
made on a case by case basis. There must be 
sufficient reliable evidence that shows directly or 
circumstantially that an individual has the power 
to control the contraband. 


Revocation and Urinalysis 


With respect to the provisions of 18 U.S.C. 
§§3565(a) and 3583(g), which require revocation 
upon a finding of possession of a controlled sub- 
stance, the question has arisen as to whether this 
provision requires revocation based upon a single 
positive urinalysis. As indicated above, circum- 
stantial evidence may be used to show possession. 


Certainly a positive urinalyses provides good cir- 
cumstantial evidence that an individual has been 
in possession of a controlled substance. Although 
I have found no Federal court cases on point, it 
seems clear that such a finding of possession 
based on accurate urinalysis results would be 
upheld by the courts of appeals. Cf. Stephens v. 
State, 302 S.E.2d 724 (Ga. App. 1983). 

However, do sections 3565 and 3583 now re- 
quire revocation based on a positive urinalysis? 
The legislative history of the amendments to 
these sections would not warrant such a conclu- 
sion. The original Senate sponsored legislation 
proposing changes to sections 3563, 3565, and 
3583 would have required the court to take cer- 
tain actions if a probationer or supervised releas- 
ee tested positive for illegal use of controlled 
substances on two separate tests taken at least 3 
weeks apart. After such a finding, the court 
would have had the options of revoking probation 
or supervised release, requiring the defendant to 
reside and participate in a residential community 
drug treatment center, requiring the defendant to 
participate in an outpatient program, or imposing 
a condition of house arrest. If, on the other hand, 
a probationer tested positive on three separate 
tests taken at least 3 weeks apart, the court 
would have been required to revoke probation and 
sentence the defendant to not less than one-third 
of the original sentence. The amendment included 
extensive safeguards to the testing process. See 
134 Cong. Rec. S15791 (daily ed. Oct. 13, 1988). 
The amendment was not adopted, however, but 
was significantly revised to appear in its present 
form. Congressman Kastenmeier explained the 
purpose of the change: 

Section 7303 relates to the revocation of probation, parole 

or supervised release when such person has been adjudi- 

cated by the court to have violated a criminal law relating 
to possession of an illegal drug. The provisions in this 
section are derived from the senate amendments to the bill, 
but have been modified to preserve essential elements of 
judicial or parole commission discretion. 

134 Cong. Rec. H11248 (daily ed. Oct. 21, 1988). 

Given this history, it seems obvious that Con- 
gress did not intend that even a series of positive 
urinalysis results, much less a single positive, 
must necessarily result in revocation proceedings. 
Accordingly, probation officers should follow the 
procedures currently in effect with respect to the 
commencement of revocation proceedings based on 
positive urinalyses. The current statute would 
require revocation and sentencing according to the 
provisions thereof, however, if revocation proceed- 
ings are commenced and the court specifically 
finds that an individual was in possession of a 
controlled substance pursuant to the positive 
urinalyses. 
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“Policing Hot Pursuits: The Discovery of 
Aleatory Elements,” by Geoffrey P. Alpert 
and Roger G. Dunham. (Summer 1989). It is 
undoubtedly true that the public’s image of police 
pursuit in vehicles is derived from countless mov- 
ies and TV programs where long visual segments 
of careening cars smashing into people and prop- 
erty saves producers millions of dollars which 
would otherwise be spent on writers and dialogue 
coaches. Given enough cars to be smashed, a 
movie or TV producer could probably not only do 
without plot or dialogue but would also be able to 
do without professional actors, notwithstanding 
Burt Reynolds. Based on an empirical study con- 
ducted by the authors, both the popular image of 
hot pursuit and the “conventional wisdom” 
regarding it are without support in reality. It is 
not as frequent as the movies suggest and not as 
dangerous as generally thought. 

It should be quickly made clear that although 
vehicular pursuit by police does not quite conform 
to the popular and conventional image, it still 
involves serious problems of injury, damage, and 
productivity. Despite one of their key observations 
on the matter, having to do with fate, the au- 
thors call for strong organizational policies 
regarding hot pursuit, similar to those widely 
established in regard to weapon firing and domes- 
tic disputes. They recommend that the develop- 
ment of such policies be informed by empirical 
data such as they offer here. 

The authors examined 1,323 pursuits initiated 
by the Metro-Dade Police Department in Miami, 
Florida in 1987. The study was greatly facilitated 
by the interest of the Dade Association of Chiefs 
of Police in the theoretical and practical issues as 
well as in the findings of an earlier study con- 
ducted by the California Highway Patrol. The 
authors were able to use and refine an instru- 
ment developed by the California Highway Patrol 
to gain information regarding environment of the 
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pursuit, in-chase tactics, conditions that prompted 
the chase, etc. Among the variables calculated 
were: officer’s age, reason for pursuit, road condi- 
tions, officer’s gender, anglo officer, daytime, pur- 
suit of expressway, rural area, elapsed time, num- 
ber of chase units, escape/no escape, accident/no 
accident, and injury/no injury. Discriminant anal- 
yses produced findings certain to be of interest to 
policy-makers and perhaps to movie producers. 

Most of the pursuits (54 percent) were for traf- 
fic violations, and the vast majority of all pur- 
suits (73 percent) lasted 5 minutes or less. Twen- 
ty-eight percent of the pursuits involved felonies 
or suspicion of a felony, and 16 percent were 
initiated by BOLOs (be on the lookout for). Sev- 
enty-three percent of the pursuits ended in ar- 
rests and three chases ended in the death of the 
defendant. Thirty-four percent of the pursuits 
ended in an accident. Twenty-three percent of 
pursuits resulted in injuries, and 45 percent re- 
sulted in property damage. Seventy-seven percent 
of the chases resulted in no personal injury, and 
nearly one-third of the injuries occurred after the 
chase was over while the officer was attempting 
an arrest. The severity of injuries in the vast 
majority (87 percent) of the cases involved minor 
cuts and bruises. Nonetheless, hot pursuit is a 
dangerous enterprise even when put in the con- 
text of there having been 2,000 non-pursuit acci- 
dents for 19,500,00 miles of driving. The question 
of dangerousness easily becomes a relative one 
that can only be answered in subjective terms, 
thus setting a limit on the value of empirical 
data on policy-making. 

Other empirical findings also present riddles for 
the policy-maker. Female officers were less likely 
than male officers to have their pursuits result in 
accident or injury. Older officers were safer in 
their pursuit results than younger officers. The 
authors found no empirical significance in wheth- 
er an officer in a chase was Hispanic, and one 
can only wonder at the dilemma the policy-maker 
would face if significance were found. Even so, 
what pursuit policy is a socially sensitive police 
chief to fashion based on findings (assuming they 
can be regarded as conclusive) that women and 
older officers conduct safer pursuits? Obviously, a 
good deal of interpretation and further teasing 
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out of factors is needed. 

The findings of this research can also provide 
guidance for the conscientious offender seeking to 
escape hot pursuit. From the point of view of the 
offender, it is better to try to escape on a motor- 
cycle than in a truck or car (24 percent of cars 
escape but 44 percent of motorcycles escape), and 
it is better for the offender to try to be chased at 
low speeds in residential neighborhoods that at 
high speeds on the open highway. 

With the many empirical factors presented and 
with their call for strong policies to be developed 
based on such factors, the authors conclude by 
emphasizing aleatory factors. They state: “An 
important resuit of this conclusion should be an 
increased consciousness of the role that uncertain 
contingencies play in the final outcome of pursuit 
driving.” That being the case, it should be a for- 
midable challenge for police chiefs to develop a 
firm policy on pursuit driving. 

“Sex and the Likelihood of Sanction,” by 
Charles J. Corley, Stephen Cernkovich, and 
Peggy Giordano. (Summer 1989). It is a wide- 
ly held belief among observers of the criminologi- 
cal scene that there is a decided sex differential 
in applying sanctions to adolescents for misbehav- 
ior. Sex, whether applied as a mitigating factor or 
an aggravating factor, has a very long history of 
causing variance in the disposition of young of- 
fenders by certain societal institutions. Rarely, 
however, has the sex factor been officially or 
formally established as a criterion for varying 
sanctions. It seems to have been mainly a matter 
of cultural tradition. 

Most of the research and speculation on the 
question has been done in the area of the crimi- 
nal justice system. The researchers here take a 
fairly unique tack by investigating sexually differ- 
entiated sanctions in the family and in the school 
as well as in law enforcement and courts. Thus, 
they are able to offer contrasts and perhaps stim- 
ulate further research into the subject. 

There are a number of perspectives on sexually 
differentiated sanctions. A prominent one is the 
chivalry perspective which holds that females are 
less likely than males to have their misconduct 
detected and sanctioned. According to this per- 
spective, females are granted leniency because of 
their utilitarian functions in the home, their im- 
portance in having and rearing children, and, in 
general, their crucial role in the maintenance of 
the nuclear family. Some say the chivalry per- 
spective is therefore intended to preserve the 
social order. Others say that preferential treat- 
ment amounts to compensation for displaying 


appropriate sex role behavior wherein the chival- 
ry derives from the ways in which women have 
been defined. 

An opposing perspective is one which sees fe- 
males as being treated more harshly than males, 
particularly when their deviance violates the sex 
roles into which they have been defined. This can 
be seen as something of a labeling perspective. In 
the case of adolescents there would be the exam- 
ple of female runaways being treated more harsh- 
ly than male runaways because of the potential 
for sexual encounters which are socially less toler- 
able for females than for males. 

A third perspective holds that females are not 
treated differently than males, but this perspec- 
tive seldom appears in the literature on the sub- 


ject. 


In what appears to have been exclusively a self- 
report kind of study, samples were drawn from 
neighborhood youths in a North Central SMAS 
and from juvenile institutions. In the neighbor- 
hood sample of 236, 52 percent were females and 
53 percent were black. In the institutional sample 
of 236, 50 percent were female and 53 percent 
were black. Simply put, the adolescents were 
asked to report deviant behaviors in three catego- 
ries, family, school, and legal, and were further 
asked to report expected and/or resultant sanc- 
tions. In the case of family offenses a common 
sanction was “grounding,” and in the case of 
school offenses, being sent to see the principal 
was among the sanctions considered. Legal sanc- 
tions involved contact with the courts and 
institutionalization. Various reported sanctions 
and offenses were classified in terms of frequency 
and seriousness. Several kinds of analyses were 
done. 

The findings do not amount to much of a reve- 
lation, and, in light of the apparent lack of cor- 
roboration or verification in regard to the 
self-report data, the findings are not fully persua- 
sive. Within the context of the family, there was 
some support for the chivalry and labeling per- 
spectives particularly in terms of females perceiv- 
ing parental displeasure more often than males 
for such misconduct as shoplifting, getting into a 
fight, coming home late, etc. In the context of the 
school, “. . . it does appear that school officials 
are less willing to suspend females.” In the judi- 
cial context, and contrary to the chivalry and 
labeling perspectives, sanctions were found to 
operate independently of sex, age, and race. The 
authors summarize their findings as follows: 
“Overall, this study suggests that social and de- 
mographic variables influence family and school 
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sanctions while legal variables are more likely to 
determine judicial sanctions.” 


CANADIAN JOURNAL OF 
CRIMINOLOGY 


Reviewed by VERNON FOX 


“Safer Communities: A Social Strategy for 
Crime Prevention in Canada,” by the Cana- 
dian Criminal Justice Association in associa- 
tion with the Canadian Council on Social 
Development, the Canadian Council on Chil- 
dren and Youth, the Canadian Association of 
Chiefs of Police, the Federation of Canadian 
Municipalities, and the National Association 
of Friendship Centres (October 1989). The 
fear of crime is becoming a more significant fac- 
tor in the quality of life of Canadians. Compared 
with the United States, however, Canada emerges 
as a relatively safe country, although the levels of 
violent crime remain higher than those of many 
other industrialized countries. In this paper, so- 
cial development is emphasized as a major compo- 
nent in a comprehensive crime prevention strate- 
gy that includes the maintenance of currently 
successful social programs, the reallocation of 
certain existing human and financial resources 
toward redefined objectives, and a small invest- 
ment in previously untouched territory. 

Long-term studies of behavior development 
indicate that the reasons people turn to crime 
include age, gender, and whether the child was 
born into poverty. Early childhood experiences, 
friends, and schooling are all related to delin- 
quency and later adult crime. Alcohol and drugs 
are indicative of personal problems and are fre- 
quently associated with crime. Two types of pat- 
terns contribute to the delinquency problem, occa- 
sional and persistent. Occasional delinquents are 
the largest group, but the delinquent activities of 
such group tend to be less serious than those of 
the persistent offenders, who begin delinquent 
acts earlier and whose behavior is much more 
serious. 

High-crime areas reflect the socioeconomic dis- 
advantages found in poverty and the lack of so- 
cial values inherent in the survival struggle. 
Multiple factors and cycles contributing to delin- 
quency include a history of mishandling by par- 
ents, family crime, school failure, and economic 
deprivation. Then truancy, economic deprivation, 
and delinquent friends in the early teenage years 
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combine to make delinquency from the ages of 17 
to 20 more likely. Age and sex are basic factors, 
with young males being much more likely to be 
delinquent than females. Further, in poor fami- 
lies, low income deprives the family of many of 
the opportunities and necessities associated with 
basic child rearing. Canadian data suggest that 
the children of low income families on welfare 
suffer chronic health problems significantly more 
than their peers not on welfare and also develop 
more school problems and psychiatric disorders. 
Natives’ (Indian and Eskimo) representation in 
prisons in Canada is disproportionately high. 
Native offenses seem to mirror poor social and 
health conditions on the reserves. 

A combination of problems usually overlaps and 
mutually reinforces delinquent behavior, including 
(1) early childhood and parenting that may be 
inconsistent, family life that is uncaring and 
provides criminal role models, family discord and 
disharmony, weak parent-child relationships, and 
large family size, (2) delinquent friends, (3) trou- 
ble in school that is affected by low IQ—even 
though the tests may not reflect true 
intelligence—which produces low _ self-esteem, 
emotional disturbance, and antagonism to school, 
(4) employment difficulties, (5) public housing 
that tends to concentrate families with problems 
in one area, and (6) marital relations that could 
stabilize insecure people. Other associated factors 
include alcohol and drugs. Possible associated 
factors include violence on television and a diet 
that could produce hyperactivity which may influ- 
ence later criminal activity. 

Any crime prevention program to produce safer 
communities must involve strategies to confront 
these crime-producing pressures. Recommenda- 
tions for these strategies are presented in five 
critical areas of social development. Parents and 
families must nurture children and assist them in 
identifying and dealing with these pressures be- 
fore they become more serious. Schools should be 
able to recognize underlying problems of most 
students and provide intervention before those 
problems lead to delinquency. The social develop- 
ment and planning of neighborhoods, especially 
those involving social housing and concentration 
of families with social and economic problems, 
need special attention from welfare and social 
workers and from city planning agencies. Employ- 
ment of disadvantaged youth and adults is impor- 
tant to reduce the factors that contribute to crime 
and delinquency, such as low income, low self- 
esteem, and truancy. Substance abuse, particular- 
ly alcohol and drugs, is associated with crime and 


| 


REVIEWS OF PROFESSIONAL PERIODICALS 


delinquency, and authorities must develop, initi- 
ate, and work on programs of treatment. 

Who should address the problem is an impor- 
tant question. The federal government is responsi- 
ble for a broad range of departments, agencies, 
programs, and initiatives affecting crime preven- 
tion. Each provincial/territorial government can 
provide leadership in creating an environment 
which not only addresses the causes of crime but 
also nurtures respect for the law, peace, and 
security of its citizens. Municipal governments 
and regional authorities are responsible for the 
general maintenance of peace, order, and good 
government, and for the local provision of trans- 
portation, housing, leisure, urban planning, eco- 
nomic development, community health, and other 
social services. The police have been the major 
actors in promoting and implementing crime pre- 
vention. The voluntary sector and the private 
sector have been important factors in crime pre- 
vention through professional organizations and 
efforts to protect owners’ premises. Native people, 
including Indians, Métis (half-breeds), and Inuit 
(Eskimo), Canadians have had imposed upon 
them a system of justice alien to their centuries 
of peaceful cooperation. Citizen involvement in- 
cludes alerting the police to suspicious behavior, 
helping former offenders, counseling children, and 
encouraging urban design that allows for safe 
community spaces. 

In this strategy paper, the Canadian Criminal 
Justice Association has described how the preven- 
tion of crime must be a priority for Canada. The 
62 recommendations specify what must be done. 


AMERICAN JOURNAL OF 
ORTHOPSYCHIATRY 


Reviewed by CHARLES E. SMITH, M.D. 


“Addressing the Nation’s Child Care Crisis: 
The School of the Twenty-First Century,” by 
Edward F. Zigler (October 1989). 


“Child Abuse and Violence in Single-Par- 
ent Families: Parent Absence and Economic 
Deprivation,” by Richard J. Gelles (October 
1989). As we move into the last decade of this 
century, inadequacies in child care facilities and 
the related problem of child abuse command our 
attention. If, indeed, children are our most pre- 
cious resource, it behooves us to seek constructive 


remedies for these problems which blight our 
social landscape. These two excellent papers pro- 
vide understanding and useful solutions. 

In the first of these two papers, Dr. Zigler 
reminds us of the conclusion of the 1970 White 
House Conference on Children that child care was 
the most serious problem then facing America’s 
families. Now, some two decades later, this “seri- 
ous problem” is referred to as a crisis. Current 
demogyaphics show that approximately 70 percent 
of the mothers of school-age children are working 
away from home, as are 60 percent of the moth- 
ers of preschoolers. Perhaps most striking is the 
fact that well over half of the mothers of infants 
under 1 year of age work outside the home. If 
present trends continue, it is estimated that by 
the year 1995 about three-fourths of all children 
will have a working mother, numbering in excess 
of 50 million. 

With these numbers there is growing concern 
over the impact of such widespread nonparental 
care on the development of our nation’s children. 
While it is generally agreed that child care of 
high quality does not harm children, there seems 
to be little doubt that hundreds of thousands of 
children are presently being cared for in environ- 
ments that are compromising their optimal devel- 
opment. The vast majority of child care facilities 
operate without any real standards, often with 
grossly inadequate staff/child ratios. While it is 
true that economically advantaged families can 
buy quality care for their children, the poor and 
lower middle class families must settle for mar- 
ginal or inadequate care. 

Dr. Zigler likens the present two-tiered system 
of child care to inequities which existed in our 
educational system before the advent of universal 
public schooling. He points out that among the 
prices which we pay for poor quality child care 
are increased social services and an ill-prepared 
labor force in the future. 

In considering solutions to the problem Dr. 
Zigler suggests that we have the knowledge to 
provide quality care to every child who needs it. 
From his vantage point it seems unlikely that 
much will be accomplished until we are ready to 
make the commitment to do so. He suggests that 
we be thinking of a child care system which is 
reliable and stable. As in the case of education, 
he sees this as primarily a state-based system. 
He suggests that the Federal government should 
fund research and demonstration projects and 
that it should be prepared to subsidize care for 
the most needy and handicapped, much as it does 
for education under present legislative provisions. 
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A unique and perhaps forward looking feature 
of Dr. Zigler’s plan is that it would place child 
care p under the aegis of the schools, 
believing them to be best qualified to understand 
children’s needs. Within this framework schools 
would be responsible for the training of child care 
workers. Dr. Zigler envisions a system in which 
all children have equal access to care which is 
designed to ensure the optimal development of all 
children using the system. In short, he sees the 
system as being designed to meet the needs of 
children, rather than being based on what he 
terms “the politics of social services.” To fund the 
system, he suggests reliance upon property taxes 
and a fee schedule. He also recommends that 
private industry be induced to include child care 
as a fringe benefit for employees wherever possi- 
ble. From this exposition it seems clear that 
quality child care must go hand in hand with 
quality education to ensure the optimal develop- 
ment of future generations of our children. 

The second paper by Dr. Gelles deals with the 
closely related phenomenon of child abuse, citing 
the increased likelihood of child abuse in single- 
parent families. This paper reports the results of 
a research project designed to test some of the 
hypotheses which have been developed to explain 
the higher frequency of child abuse in 
single-parent households. Among the theories that 
have been developed to explain the increased 
likelihood of child abuse in single-parent families 
are the notion that a single parent has more 
difficulty in meeting all of the demands of child 
rearing, that single parents are more likely to be 
economically deprived, and that single parents are 
more likely to be younger and thus more prone to 
violence and abuse. 

This study concludes that poverty and its asso- 
ciated stress clearly places children at greater 
risk of abuse by their single-parent mothers. Here 
it is further theorized that single-parent mothers 
arrive at their state of economic deprivation as a 
result of divorce, separation, abandonment, death, 
or out of wedlock birth. An important corollary 
bit of information developed in this study was the 
finding that the rate of severe and very severe 
violence toward children was higher among single 
fathers than among single mothers. Surely, the 
findings of this study amplify the pressing need 
a care systems for disadvantaged chil- 
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Reviewed by KATHERINE VAN WORMER 


“The Disruptive Child: Problems of Defini- 
tion,” by Harriette Johnson (October 1989). 
It used to be believed that medical and neurologi- 
cal examinations could “rule out” physical factors 
in disruptive behavior in children. This presup- 
poses a dichotomy in etiology that is an oversim- 
plification. In fact: complex interactions among 
physical, psychological, and environmental factors 
are responsible for behavior labeled as disruptive. 

The author of this article differentiates from 
the literature among the categories of attention 
deficit disorder, hyperactivity, and oppositional 
behavior. This article helps clarify issues pertain- 
ing to these diverse definitions. 


“A Behavioral Model for Training Parents,” 
by Noreen Mokuau and Michael Manos (Oc- 
tober 1989). A case example is used to describe 
a parent-training model used to promote socializa- 
tion in a severely withdrawn child. This model 
can be effective in training parents who have 
learned to use excessively negative forms of 
discipline. It is useful, furthermore, where swift 
intervention is required. 

The process of training that occurred in a play- 
room laboratory is described in this article in 
detail. It is encouraging to follow the progress of 
two formerly incompetent parents as they learn to 
communicate with their withdrawn son. The son, 
who was allowed to control the play situation 
himself, was learning to control his environment 
and feel secure. Interaction skills learned in the 
laboratory generalized to the home situation with 
striking results. 


“Informal Support Systems for Pregnant 
Teenagers,” by Ann Bergman (November 
1989). This article points out the importance of 
informal, rather than formal, support networks 
for pregnant adolescents. This study is from To- 
ronto and based on a survey of 54 adolescent 
mothers. Thirty-three percent of the sample were 
of West Indian descent. The majority of the sam- 
ple group came from financially disadvantaged 
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backgrounds. The purpose of the study was to 
determine why nonmedical prenatal services for 
adolescents are so poorly utilized. 

Findings were that the new mothers were hap- 
py with their status and that the majority 
received significant informal support from family, 
boyfriends, and friends. Therefore, they had no 
need for formal service use. The recommendation 
is that service systems should develop community 
outreach programs to help families help them- 
selves. 

“Black Adoptive Parents: How They View 
Agency Adoption Practices,” by Creasie 
Hairston and Vicki Williams (November 
1989). More than 100,000 black children are 
without permanent homes. Of children awaiting 
adoptive placement, 37 percent are black. This 
study utilized a questionnaire-based survey of 58 
families referred to the researchers by recognized 
adoption agencies. Respondents were 
well-educated on average with incomes above the 
national mean. In contrast to other adoptive fami- 
lies, this sample had a substantial number of 
single-parent households and among married 
couples, both spouses worked. 

These data support the view that black families 
can be found for the adoption of black children. 
Adoption agencies need to look beyond traditional 
adoption audiences and not be restricted to rules 
such as that adoptive families must be couples, 
unable to have birth children, with a mother who 
stays at home. Active recruitment of black fami- 
lies is in order. This significant research offers “a 
way out of no way.” It also carries implications 
for adoption strategies in general. 


ARTICLES OF SPECIAL 
INTEREST IN LEGAL JOURNALS 


Reviewed by CANDACE MCCOY 


The Death Penalty, Continued 
How a nation regards and utilizes the most 
1408 U.S. 238 (1972). 


*Not all states have held executions in the past few decades, howev- 
er, either because their legislatures did not provide for a new capital 
punishment statute, or their case law has blocked the death penalty, or 
the executive branch automatically grants clemency to convicted capital 
offenders by commuting their sentences to life in prison without parole. 
The Federal system has not reinstituted the death penalty although 
there has been lively debate as to whether the punishment should be 
included in the Federal sentencing guidelines. 


"Coker v. Georgia, 433 U.S. 584 (1977). 


‘Mandatory sentencing was not gen statutes that structured 
judicial and jury discretion in making the decision to execute were 
approved. Compare Woodson v. North Carolina, 428 U.S. 280 (1976) 
with Gregg v. Georgia, 428 U.S. 153 (1976). 


severe of criminal punishments is a barometer of 
social change. It has now been 18 years since the 
U.S. Supreme Court in Furman v. Georgia’ held 
that the death penalty as then imposed was cruel 
and unusual punishment under the eighth 
amendment. Although opponents of capital pun- 
ishment welcomed this ruling, they noted thut the 
Court had not said that the death penalty was 
illegal or immoral, only that the method by which 
it was applied was unconstitutional because it 
was “arbitrary and capricious.” Therefore, assum- 
ing the imposition of the death penalty in Ameri- 
ca could be refined and standardized, states 
would again be permitted to execute criminals. 

A difficult struggle ensued. State statutes writ- 
ten to assure that capital sentencing would be 
fair were tested, rewritten, and eventually upheld, 
and prolonged legal challenges subjected each 
capital case to intense scrutiny. Slowly, some 
states have again begun to execute those offend- 
ers whose crimes are judged the most heinous. 
But both qualitatively and quantitatively, capital 
punishment today is supposed to be different 
from that of two decades ago. It is imposed only 
on murderers, and then only in those crimes 
involving particularly severe aggravating circum- 
stances For these and perhaps other reasons, it 
also is imposed much less often than before the 
Supreme Court set out to reshape it. 

How deep and extensive are these changes? 
Several recent law review articles address the 
development of death penalty law. They can be 
divided into two types: articles analyzing recent 
case law and articles evaluating how well the 
post-Furman law has worked in practice. 


Recent Case Law 


Through the 1970's, post-Furman Supreme 
Court cases involved challenges to the structure 
of state capital sentencing laws. Citing the princi- 
ple of proportionality—that the punishment must 
fit the crime—the Court forbade capital punish- 
ment for any crime but murder,’ and a series of 
cases defined the type of sentencing statute under 
which the Court would approve capital punish- 
ment.‘ Building on Furman, these cases can be 
read to assume that capital punishment is legal 
as long as it is imposed fairly. However, death 
penalty opponents go beyond the fairness issue 
and argue that it would be cruel and unusual per 
se to execute children or the mentally retarded. 
Although proportionality and fairness are certain- 
ly issues here, a substantial underpinning of this 
argument is that it would be morally wrong to 
execute a person who does not have the mental 
capacity of a normal adult. 
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Two recent student casenotes analyze Thompson 
v. Oklahoma, 108 S.Ct. 2687 1988). In that case, 
the Court narrowly decided that a 15-year-old 
murderer should not be put to death. The justices 
were sharply divided. A plurality of four held 
that executing juveniles did not comport with the 
“evolving standards of decency that mark the 
progress of a maturing society,” but three justices 


dissented on the grounds that Thompson had 
been sentenced correctly under Oklahoma law 
which directed the judge and jury to consider the 
crime, not the criminal. Further, Justice 
O’Conner’s concurring opinion opened the door to 
more statutory redrafting: states should amend 
their statutes to say specifically whether juveniles 
may be executed. Thus, Thompson’s prohibition 
of juvenile executions is doctrinally unstable, and 
we may expect more consideration of the issue in 
the future. 

Good background reading on this topic is found 
in Susan M. Simmons’ casenote.* It contains an 
extensive overview of applicable case law, includ- 
ing cases that led to Thompson and predictions 
about two cases currently pending before the 
Court. Generally, the Justices must confront the 
fact that the law seldom considers people under 
the age of 18 to be adults for purposes of voting, 
driving, or marrying; the Thompson plurality 
opined that this indicates that our society would 
not consider a teenager to be an adult for crimi- 
nal sentencing, either. Juries seem to agree.’ But 
several states permit the execution of juveniles, 
and the casenote predicts that, if the issue is 
presented again, the Supreme Court will uphold 
the practice. With two new justices, the Court’s 
composition has changed, and Thompson’s 


“Thompson v. Oklahoma: Debating the of Juvenile 
Executions, 16 PEPPERDINE LAW REV. 737 ase 

“A more extensive sociological overview is found in Victor Streib, 
DEATH PENALTY FOR JUVENILES (1987). 


"Procedural Due Process for Juveniles on Death Row: A Matter of 
Life and Death, 23 NEW ENGLAND LAW REV. 943 (1989). 


"Id. at 946. 


*The South Carolina Supreme Court case is reported at 374 S.E.2d 
291 (1988); the U.S. Supreme Court reversed that death sentence on 
procedural grounds without reaching the issue of whether the death 
penalty may constitutionally be imposed against the retarded. 


without Justification, 40 S.C. LAW REV. 419 (1989). How the death 
penalty laws of other states have worked in practice has been a topic 
» Capital Sentencing in Kentucky: An Analysis of the Factors 
Decision Making in the Post-Gregg Period, 79 J. CRIM.LAW 
& CRIM’Y 483 (1988) and William S. Geimer and Jonathan Amster- 
Operative Factors in Ten Florida 
Death Penalty Cases, 15 AM.J. CRIM.LAW. 1 (Fall-Winter, 1987-1988). 


"Id. at 421. 
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four-justice plurality may be outvoted if Justice 
Kennedy joins the dissenters and Justice 
O’Connor finds that rewritten state statutes satis- 
fy her objections. The Court has granted certiorari 
in two cases involving 17 and 16-year-old offend- 
ers, so the issue will arise again. 

Given the instability of the Thompson plurality, 
the student author of Procedural Due Process for 
Juveniles on Death Row is probably incorrect in 
stating that Thompson “definitively resolved the 
issue and ruled that the eighth amendment’s 
prohibition against cruel and unusual punishment 
forbids the execution of a juvenile who is under 
the age of 16 at the time he commits the offense.’ 
The article’s extensive consideration of the court 
procedures through which a youth is convicted 
and exposed to capital punishment opens a criti- 
cal inquiry for future Court decisionmaking, how- 
ever. Juvenile courts have traditionally been quite 
different from adults’. And the mechanisms by 
which children are transferred to adult court, 
thus exposing them to capital sentencing, vary 
widely. The article reviews the history of the 
juvenile justice system in the United States, con- 
centrates on transfer mechanisms, and concludes 
that “juveniles are, and will continue to be, arbi- 
trarily transferred to adult criminal courts with- 
out the procedural protections guaranteed by the 
Fourteenth Amendment. Consequently, these 
young offenders, once transferred, are subject to 
adult criminal sanctions, including the death 
penalty.” Clearly, this approach is grounded once 
again in the procedural fairness issue rather than 
in opposition to juvenile capital punishment as 
morally wrong. 

Both approaches can also apply to the question 
of whether mentally retarded offenders may be 
executed. The Supreme Court in State v. Arthur’ 
had the opportunity to consider it, but decided 
the case on the procedural question of the volun- 
tariness of the defendant’s waiver of jury trial. 
The substantive question is a different issue 
which someday may be presented squarely to the 
Court. A well-reasoned article in the South Caro- 
lina Law P-~iew argues that no purpose would 
be served i.. executing the retarded.” In a sur- 
prising introduction, the author notes that “with 
an estimated 250 mentally handicapped convicts 
on death row, now is the time to examine the 
argument against their prospective executions.”” 

Following an overview of how the mentally 
retarded are treated in the criminal justice sys- 
tem, the article covers several cases defining the 
rights of the mentally handicapped and then tries 
to apply them in the capital punishment context. 
Retarded defendants are significantly less likely 
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to be able to defend themselves in court than are 
people of normal intelligence. “They also have 
greater difficulty in remembering details, locating 
witnesses, and testifying credibly in their own 
defenses,” the author states, which may explain 
why they are represented disproportionately on 
death row.” While a body of case law on the 
rights of the mentally retarded attempts to elimi- 
nate these disparities, these rights have not been 
clearly interpreted in regards to the criminal law. 
The author does not rely on the procedural 
arbitrariness argument in opposing capital pun- 
ishment of the mentally retarded, although the 
issue is important. Jurisprudential considerations 
are the basis of his opposition. He argues that 
executing the retarded serves no deterrent value, 
is minimally retributive since most retributivists 
would vent outrage only against someone who can 
appreciate the gravity of his criminal act, and is 
disproportionate to the crime because the moral 
guilt of someone with a low IQ is less than that 
of a normal person who commits a similar crime. 
The jurisprudence of capital punishment will 
surely develop as the Supreme Court confronts 
these cases in the future. In the meantime, con- 
sider how well the death penalty case law of the 
past has performed since Furman. 
Arbitrariness and Capriciousness Revisited 
In an article that is surely the most compre- 
hensive recent treatment of the racial disparity 
issue in capital sentencing, authors Raymond 
Paternoster and Ann Marie Kazyaka present the 
reader with an elaborate who-dun-it.” This 130- 
page monograph provides an excellent overview of 
social science literature on the issue of disparity 
in capital sentencing and then analyzes a large 
data base of South Carolina cases to update it. 
Criminologists and sociologists who might other- 
wise miss the piece because it is published in a 
law review would do well to search it out. 
Although it is clearly written in a straightfor- 
ward research style, the piece slowly assumes the 
tone of a mystery novel. Paternoster and Kazyaka 
first set the stage with a solid overview of South 
Carolina’s “guided discretion” statute, which is a 
typical law written to meet the objections of Fur- 
man. Once an offender is convicted of a potential- 
ly capital offense, the 1977 Sentencing Act re- 
quires that the jury find particular aggravating 


"Raymond Paternoster and Ann Marie Kazyaka, The Administration 
of the Death Penalty in South Carolina: Experiences over the First Few 
Years, 39 S.C. LAW REV. 245 (1988). 


“Id. at 270. 


circumstances in the case before the death penal- 
ty may be imposed. The state Supreme Court 
automatically reviews any death sentences. The 
law is designed to eliminate the capricious and 
arbitrary sentencing patterns outlawed by Fur- 
man. This article nicely summarizes the problem: 
the sentence of death is capricious if it is im- 
posed in one case but not in other similar cases, 
and it is arbitrary if it is imposed systematically 
and indefensibly on identifiable groups of people. 
Did the new law in fact produce more evenhand- 
ed, less arbitrary or capricious sentences? 

Previous social science research assessed these 
questions in various ways. Anybody who wants a 
comprehensive overview of studies examining 
racial disparities in capital sentencing is well 
advised to peruse this article. Studies prior to 
1970 generally discerned considerable racial dis- 
parity, but they often failed to control for wheth- 
er the crimes committed were similar in all legal 
respects. When such factors as criminal record, 
whether the case involved felony murder, and the 
race of the victim were controlled, these studies 
found that racial discrimination in capital sen- 
tencing was more complex than originally 
thought. The next wave of studies found that 
“even when numerous aggravating, mitigating, 
and evidentiary variables were simultaneously 
controlled, killers of whites were more likely to be 
sentenced to death than were killers of blacks.”“ 
Apparently the race of the victim arbitrarily de- 
termined whether the penalty of death would be 
imposed, not the race of the offender. 

It is here that the novel’s characters are intro- 
duced. Perhaps juries are not responsible for 
differential capital sentencing. Perhaps prosecu- 
tors who charge defendants with capital crimes do 
so more often if a white is killed. Perhaps judges 
regard fairly all defendants who come before 
them, but that pool may be selected arbitrarily in 
the first instance. Or perhaps particular charac- 
teristics of the defendant or the crime which 
should legally make a difference do indeed influ- 
ence the outcome, and these characteristics may 
be distributed differently among blacks and 
whites. Maybe neutral but “fixable” elements such 
as geography predict disparate sentencing out- 
comes. Assuming that sentencing can be demon- 
strated to be arbitrary and capricious, who is 
responsible? 

Tantalizing the reader with the “who,” Pater- 
noster and Kazyaka then move into the story's 
plot. Their study analyzed all South Carolina 
non-negligent murders that occurred between 
1977 and 1981, for a total of 1,686 “homicide 
events.” Of these, prosecutors specified a capital 
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“aggravating factor” in only 311, or 18 percent. In 
a staggering 97 percent of these (or 302 cases), 
the aggravating factor was that the killing was 
committed concomitantly with another felony—a 
felony murder. Already an important point is 
made: when we consider capital punishment in 
America today, we are talking about executing 
felony murderers. Contrary to popular perception, 
such offenders generally are not the highly publi- 
cized serial murderers or mutilating psychopaths. 

The authors use these data to determine the 
extent and magnitude of disparity and arbitrari- 
ness in South Carolina sentencing after Furman. 
The race both of the victim and offender are 
tested as possible improper influences on prosecu- 
tors’ indictments and juries’ sentences. Then the 
authors consider the issue of proportionality. 

First the story follows the protagonist: the pros- 
ecutor. Of the 302 felony murders studied, district 
attorneys sought death in only 38 percent. Were 
improper racial concerns at work in the decision 
about which cases were charged with aggravating 
circumstances? The data indicated that prosecu- 
tors were significantly more likely to seek death 
when the victim was white, although the race of 
the offender did not matter much. Were these 
considerations improper? Not necessarily: 

such as number of victims, prior record, use of a gun, etc.] 
shows that the prosecutors’ decisions to seek a death sen- 
tence were made on the basis of rational, meaningful crite- 


ria. . . [but] these aggravating elements were more likely to 
exist in white-victim homicides than in black-victim homi- 


cides.” 

Aha. The perpetrator of racial disparity may be 
social circumstance; “the killings of white victims 
were qualitatively different from killings of 
blacks."* How were they different? The plot 
thickens. The researchers examined the degree of 
aggravation in each crime. Nine variables describ- 
ing the crime circumstances were used to con- 
struct a scale of the degree of seriousness of each 
homicide event. Using multiple regression, the 
effect of each factor on the prosecutor's decision 
to seek death was controlled. Although homicides 
involving white victims generally contained more 
aggravating circumstances, and although legally 
relevant variables explained much of the disparity 
in charging, the effect of the victim’s race did not 
entirely disappear. “Prosecutors seem to have 
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been disinclined to seek. . 
black slayed another.” 

However, the plot becomes thicker. The dete 
did indeed show that the race of the offender 
made a significant difference if geography was 
taken into account. The reason that aggregated 
state data showed the race of the offender made 
no difference in the prosecutor’s decision to seek 
the death penalty was that urban and rural sta- 
tistics were widely variant, cancelling each other 
out when aggregated. That is, urban prosecutors 
were much more likely to seek death against 
white offenders, while rural prosecutors did so 
against blacks. As to the race of the victim, ur- 
ban prosecutors were 10 times more likely to seek 
death if either the offender or the victim were 
white than in black-on-black crimes, while rural 
prosecutors were twice as likely to seek death 
when a black slayed a white. 

Yet a nagging doubt remains. Capricious sen- 
tencing occurs when offenders who committed the 
same type of crime are sentenced differently. 
Paternoster and Kazyaka examined the effect of 
race on prosecutorial decisions within crime types 
of comparable severity. They found that, for the 
most heinous crimes, the decision to seek the 
death penalty was evenhanded. But at lower lev- 
els of aggravation (the generic felony-murder), 
prosecutors specified aggravating circumstances 
significantly less often in black-on-black crimes, 
while “black-on-white homicides were more likely 
to produce a death request at the lower levels of 
homicide aggravations, except those in the lowest 
aggravation level. Once black-on-white homicides 
crossed a threshold of aggravation. . . prosecutors 
treated them no differently than other homicides.” 
The authors conclude that “these data clearly 
suggest that South Carolina prosecutors were 
operating with a race specific definition of homi- 
cide severity.”” 

Inquiry then turns to sentencing. Although the 
prosecutor had requested death in 114 of the 302 
felony murder cases, only 26 offenders were actu- 
ally sentenced to death. Here the reader encoun- 
ters a twist in the plot: perhaps juries are guilty 
of arbitrary sentencing. The trend was exactly 
opposite that found for prosecutors; whites were 
more likely to get a death sentence, and cases in 
which the victim was black more often produced 
a death sentence. The authors do their detective 
work and conclude that the cases that end in 
conviction create a different pool for analysis than 
do cases originally charged. Juries convict less 
often when the victim is black, and the convic- 
tions are for the more aggravated cases. But 
“prosecutors had already excluded all but the 


. death. . . when one 
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most serious black-victim killings, but had 
excluded only the least aggravated white-victim 
homicides.” Thus, killers of blacks were more 
likely to get the death penalty because the only 
such cases the jury saw were the most heinous. 
Juries were not entirely without fault, however, 
since they more often convicted offenders who 
killed whites than those who killed blacks. 

The article continues with a comprehensive 
analysis of capriciousness. Racial factors aside, 
were offenders who had committed identical types 
of crimes sentenced to death equally? Cases were 
matched according to several characteristics. In 
the very few most aggravated crimes, sentences 
were evenhanded; nearly everyone was sentenced 


to death. In about one-third of the cases, though, 
“the frequency of death sentences in the compara- 
ble group was less than 20%”” In many of these 
cases, then, a death sentence was probably exces- 
sive. These crimes were the felony murders with- 
out multiple aggravating factors: “single-victim 
armed robbery-murders or rape murders that 
involved no substantially excessive brutality.” 

The mystery novel thus closes. The butler didn’t 
do it, and it wasn’t Colonel Mustard in the obser- 
vatory with a knife. It was the prosecutor, in the 
country and sometimes the city, with an indict- 
ment. The piece is well worth reading even if you 
know the identity of the culprit. 


"Id. at 406. 
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Combating an American Pastime 


Drunk Driving: An American Dilemma. By 
James B. Jacobs. Chicago: University of Chicago 
Press, 1989. Pp. 259. $39. 


In 1977 the University of Chicago Press pub- 
lished a scholarly work entitled Statesville: The 
Penitentiary in Mass Society by James B. Jacobs. 
This proved to be an excellent effort, one which 
methodically examined the administration of a 
large and changing prison. According to John J. 
Diluiio, Jr., author of Governing Prisons: A Com- 
parative Study of Correctional Management, Ja- 
cobs’ book was regarded by most scholars and 
correctional practitioners as the “finest single 
work on prison sociology to be published in the 
last decade.” Twelve years later Jacobs has pro- 
duced another quality research effort. His latest 
book, Drunk Driving: An American Dilemma, 
examines a social problem which has significantly 
impacted, either directly or indirectly, the lives of 
most residents of the United States. 

This text, which contains 15 chapters, is 
divided into three major sections. In the first 
section, “The Anatomy of a Social Problem,” the 
author, in four chapters, presents a comprehen- 
sive overview of the drunk driving problem. In 
addition to providing a detailed discussion on the 
role of beverage alcohol in American life, Jacobs 
focuses on the issue of highway safety as a social 
problem and offers strategies of social control. 
This first section also looks at the relationship of 
drunk driving and traffic casualties and is con- 
cluded with a review of existing descriptive data 
on the drunk driver. 

The second section of the text, comprised of 
chapters 5 through 8, deals with criminal law 
and procedure as they relate to the offense of 
driving while intoxicated and other crimes arising 
out of drunk driving. While brief when compared 
with the other two sections of the book, this sec- 
tion is well researched and more than adequately 
covers the subject matter. 

In the book’s third section, “Institution Building 
in the Social Control of Drunk Driving,” Jacobs 
discusses the various strategies employed to com- 
bat this costly social problem. These initiatives, 
described in six chapters, include the following: 
deterrence through legal sanctions; civil liabilities 
and insurance surcharges; forms of incapacitation; 
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public education; opportunity blocking; and efforts 
at rehabilitation. This section is particularly in- 
teresting because the author painstakingly sub- 
jects these strategies to critical examination. In 
addition, Jacobs dispels certain myths associated 
with some of the time honored but largely 
unvalidated efforts to reduce drunk driving. 

Despite its brevity, the final chapter provides 
an excellent conclusion to the text. Found in this 
chapter are the author’s views on the problem of 
drunk driving, including some valid and thought 
provoking criticism on efforts heretofore employed 
to reduce its occurrence, as well as words of cau- 
tion on quick fix solutions. 

Jacobs’ latest work is well referenced and con- 
tains an impressive bibliography. While it should 
come as no surprise, the author writes in a flow- 
ing style which is easy to read and comprehend. 
Further, he does not belabor an issue; rather, he 
covers his subjects and then moves on to other 
matters. 

Not only is this an excellent book, it is a timely 
piece on an important social problem. Drunk 
Driving: An American Dilemma presents a com- 
prehensive picture—seen from many 
perspectives—of the drunk driving problem. This 
volume contains a wealth of information and 
should be required reading for social scientists, 
persons engaged in the delivery of human ser- 
vices, and criminal justice professionals. 


Bryan, Texas DAN RICHARD BETO 


The Phenomenon of Drug Abuse 
and Dependency 


Drug Abuse: An Introduction. By Howard Ab- 
adinsky. Chicago, Illinois: Nelson-Hall Publishers, 
1989. Pp. 335. $24.95. 


Howard Abadinsky presents a comprehensive 
overview of a very complex social problem. The 
subject matter is well organized and touches upon 
practically every conceivable aspect of what we 
can term the phenomenon of drug abuse and 
dependency which inundates our society today. 
Such an undertaking demanded considerable re- 
search into the “underlying factors” associated 
with the “causes” or “correlates” implicated in 
this ubiquitous problem. 
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Abadinsky reviews the sociological, psychologi- 
cal, physiological, legal, historical, economic, ther- 
apeutic, and pharmacological bases for substance 
abuse and makes fine distinctions among “types” 
of use and abuse—including “misuse,” “addiction,” 
“dependency,” and “non-addicting” drugs of “habit- 
uation.” In addition to these difficult tasks, the 
author presents interesting relationships between 
various therapeutic approaches and their applica- 
tion to specific substances of abuse. 

While Abadinsky does a commendable job in 
most all areas, the book is rightfully entitled “An 
Introduction.” It is no surprise that the author 
had to sacrifice depth of understanding for expan- 
sive coverage and that some of the presentation 
resulted in confusing if not inadequate informa- 
tion. While the author does an admirable job of 
presenting some historical basis for the etiology of 
drug abuse in our society, he makes little attempt 
to correlate those historical facts with the attitu- 
dinal acceptance of drug abuse. This perceived 
deficiency, however, seems to be offset by the 
excellent presentation of drug abuse and its rela- 
tionship and non-relationship to criminal behav- 
ior, coupled with the sociological and psychological 
causes and foundations for abuse. 

Three other areas that deserve mention are the 
treatment of the pharmacological variables associ- 
ated with drug abuse; the presentation of the 
various therapeutic techniques and modalities; 
and the “business aspects” of drug abuse through 
an exposition of several “distribution networks.” 

Pharmacologically, the author provides more of 
a foundation to the understanding of drug-affected 
behavior, rather than a more complete insight 
into the biochemical and physiological explanation 
behind the craving that saturates the addicted 
and chemically dependent person. Perhaps this is 
why Abadinsky seems to promote the psychosocial 
and compensatory models of addiction, more than 
the “disease” or “biochemical” or “genetic predis- 
positional” models. While this does have merit, 
and rightfully places greater culpability on the 
addicted user, it also does seem to minimize the 
“inevitability” of relapse behavior, suggesting 
greater “intentionality” when this phenomenon 
occurs. 

The author does provide very helpful informa- 
tion about treatment strategies that seem to be 
successful, and he isolates problem areas in the 
inability to effect individualized approaches based 
upon not meeting needs in various levels of hu- 
man experience. 

Abadinsky’s discussion of the “business of 
drugs” leaves no doubt as to why there is such 
widespread distribution and why so many people 


are willing to take the risk (big bucks and a lot 
of power). The apparent hopelessness associated 
with law enforcement efforts which are stymied 
by lack of personnel, funds, fear, and corruption 
may be one of the reasons why the author pro- 
motes the decriminalization of the relatively 
“harmless” drugs such as marijuana while sug- 
gesting an enhancement of the penalties for more 
“harmful’ ones. 

Those individuals who are interested in obtain- 
ing a very comprehensive overview of the major 
variables associated with the problems of drug 
abuse, will find Abadinsky’s work readable, inter- 
esting, and an excellent reference book or text for 
an introductory course. 


Cincinnati, Ohio 


LAWRENCE M. ANTHONY 


The Ingredients of 
Occupational Fatigue 


Burnout in Probation and Corrections. By John 
T. Whitehead. New York: Praeger Publishers, 
1989. Pp. 176. $39.95. 


The subjects of burnout and stress in the hu- 
man services have become increasingly more com- 
mon in professional literature. Whitehead was the 
pioneer researcher in the area of probation and 
parole officer burnout as reflected in the numer- 
ous articles that he has published during the last 
few years. New ground has now been broken with 
this brief introduction to probation, parole, and 
correctional officer burnout. Most of the volume 
deals with community supervision officers and is 
an excellent summary of many of the author's 
previously published articles. 

The first three chapters provide the reader with 
information on the general concepts and causes of 
burnout in an understandable and readable fash- 
ion. Then after reviewing the job environment of 
the probation and parole officer, the author dis- 
cusses the methodology used in his research. 
Almost 1,000 responses were received from offi- 
cers and personnel from four different states. The 
methodology is explained so that the reader does 
not need a research background to understand it. 
Part of the author’s conclusions are that “most 
officers were experiencing feelings of burnout on 
an infrequent and less than intense basis but 
that a sizable minority reported experiencing 
burnout both frequently and intensely.” 

Two veteran researchers in burnout have differ- 
ent explanations as to the main causes of burn- 
out. Maslach sees it as client contact and 
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Cherniss as role conflict and the organizational 
environment. Whitehead found Cherniss’ model to 
be the most appropriate explanation of burnout in 
probation and parole personnel. Interestingly, he 
also found more burnout with younger workers 
than with older ones. The explanation of this is 
that entry level workers may not have realistic 
expectations of the job, and reality orientation 
should be considered. 

With respect to gender and burnout, no signifi- 
cant difference was found. In what has to be a 
controversial explanation, Whitehead concludes 
that males who enter probation and parole work 
“resemble females in personality more closely 
than they resemble males who choose careers in 
law enforcement, institutional corrections, sales 
management, or other traditionally ‘masculine’ 
occupations.” I have to admit that I have never 
thought of probation and parole work as anything 
other than masculine. Certainly the “new” empha- 
sis on control and surveillance, that incidentally 
has come and gone over the years, frequently 
with armed officers, would seem to reflect a more 
traditionally masculine job orientation. 

The results for probation managers were posi- 
tive, i.e., minimal feelings of burnout. As a side 
note, 60 percent of the managers recognized a 
conflict in probation’s mission: control or assis- 
tance. It was suggested it is time for a re-defin- 
ition of the mission to that of control. This doable 
mission should lead to less burnout for all staff 
by minimizing role conflict. 

In the final chapter, Whitehead emphasizes the 


importance of the organizational sources of burn- 


out and what can be done to lessen the negative 
effects of the organization on staff. The most 
obvious but perhaps most important recommenda- 
tion for managers is simply to be aware of possi- 
ble existence of burnout. Providing job satisfaction 
may be the most significant way to reduce burn- 
out. Managers should also be aware that the first 
3 years of employment are critical if the employee 
does not possess a realistic view cf the job. Role 
conflict (control or assistance) continues in proba- 
tion and parole and is thought to induce burnout. 
There are many things that the individual staff 
member can do to minimize burnout, but they 
will not entirely overcome the negatives of a poor 
environment characterized by lack of job satisfac- 
tion and role conflict. 

Whitehead’s book should be of intevest and help 
to the academician, the student, the probation 
and parole manager, and the field worker. It can 
assist at the college level by providing a more 
realistic appraisal of probation and parole work 
for both the instructor and the student. In the 
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field it can provide managers and officers with 
some insight into the burnout process and some 
answers as to how to deal with it. It is definitely 
a worthwhile investment. 


Washington, DC PAUL W. BROWN 


A Field of Opportunity 


Career Planning in Criminal Justice. By Robert 
C. DeLucia and Thomas J. Doyle. Cincinnati, 
Ohio: Anderson Publishing Company, 1990. Pp. 
164. 


This readable, concise, and comprehensive pa- 
perback is a welcome addition for anyone inter- 
ested in a career in criminal justice. 

So often when a student expresses an interest 
in and need for assistance in reviewing opportuni- 
ties in criminal justice, he or she is referred by 
counselor, friend, or colleague to an experienced 
professional in law enforcement, courts, correc- 
tions, etc. The outcome is cften a thorough expo- 
sure to the positive and negative realities of a 
specific position, with favorable results. However, 
there are many instances when such a contact 
provokes additional concerns and uncertainties, 
resulting in the need to find another occupation 
that would be more personally satisfying. The 
impracticality of continuing this quest by way of 
personal contacts is obvious and, by virtue of this 
publication, no longer necessary. It truly provides 
any interested person, as noted in the introduc- 
tion, with “more opportunities than you might 
think.” 

The book is comprehensive because it not only 
focuses on a representative sampling of related 
occupations, but accents in Chapter I the funda- 
mental need for and value of sound career plan- 
ning, as well as the benefits of higher education. 
Further, it briefly describes strategies for achiev- 
ing success in college and the need to “know 
yourself” as a primary requisite for selecting a 
suitable career, i.e., to avoid unrealistic choices, 
unattainable objectives, or delayed, career-chang- 
ing problems. It concludes with a helpful and 
challenging series of questions which would be 
appropriate for any person considering a 
career—or a career change. 

In Chapters II through VI the authors provide 
a detailed and extensive array of career positions 
in five major areas of criminal justice, viz., law 
enforcement, courts, corrections, forensic 
science/criminalistics, and private security. Along 
with identification of specific positions within 
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each major field of interest at the Federal, state, 
and local levels, the necessary qualifications, 
method of application, responsibilities, and subse- 
quent training are noted. 

Chapter VII furnishes a realistic response to 
four critical questions by experienced professionals 
in 14 criminal justice careers. This is a most 
interesting and unusual inclusion, which adds a 
down-to-earth description of their daily activities, 
likes and dislikes, and personal suggestions for 
those considering any of these careers. 

The importance of volunteer work and the val- 
ue of an internship are the focus of Chapter VIII, 
which provides sound advice and suggestions for 
maximizing such placements. In Chapter IX there 
are a number of relevant pointers for the job 
hunt, including a very helpful section on the 
preparation for and followup needed for the job 
interview. 

The authors accent the value of advanced edu- 
cation in Chapter X, while in the concluding 
sections of the book there is a bibliography and a 
list of resources for the Federal Government and 
the 50 states. 

In my opinion this is an extremely valuable 
directional digest which will serve as an impor- 
tant, practical guide for students, professionals, 
and guidance counselors within—and even outside 
of—the criminal justice arena. 


Wethersfield, Connecticut GEORGE C. GRIFFIN 


Textbooks Do Not Have to be Dull 


The American System of Criminal Justice (5th 
edition). By George F. Cole. Pacific Grove, Califor- 
nia: Brooks/Cole Publishing Company, 1989. Pp. 
706. $38. 


George Cole has written not only a book that 
fits the conventional definitions of a textbook- 
instructional in the principles of a given subject 
of study and voluminous—he has managed to 
make the material memorable. As a result of 
reading this book, all readers will become literate 
in the American criminal justice system. For 
those who wish to pursue the subject matter 
further, the book provides the fundamentals. The 
book is informative, provocative at times, and 
written in an easily understandable style. In 
other words, the book is interesting. 

Not unlike other textbooks in the field, The 
American System of Criminal Justice covers the 
major components of the criminal justice system: 
police, courts, corrections, and juvenile justice. 


The fifth part, which actually appears first, pro- 
vides the theoretical framework for the book. 
What makes this textbook unique and especially 
satisfying for reader and instructor alike are the 
special features. To reinforce the text, certain 
terms, concepts, themes, and statistical informa- 
tion are highlighted by various methods. These 
include a running glossary, graphics, biographies, 
and anecdotes based on real life experiences. 
Each chapter also contains discussion questions 
and suggestions for further reading which are 
now commonplace features in introductory text- 
books. 

These special features are valuable teaching 
aids. It should be noted, however, that the tech- 
niques are most effective as triggering devices 
and not substitutes for complete and thorough 
explanations of criminal justice phenomena. It is 
up to the instructor to integrate the stories and 
boxed materials into a discussion of broader is- 
sues, be they police behavior, rights of criminal 
defendants, or the evolution of the juvenile justice 
system. These special features should encourage 
and not stifle creative instruction. Instead of 
relying exclusively on the special features, 
instructors should introduce other perhaps more 
contemporary examples into discussion. Daily 
newspaper articles, current research findings, and 
statistics, which are regularly generated by gov- 
ernmental agencies, are excellent sources for addi- 
tional information. 

The book is written from a multidisciplinary 
perspective drawing upon the concepts and re- 
search findings of sociology, psychology, political 
science, legal studies, and history. While its com- 
prehensive description of the criminal justice 
system is without rival, the book suffers from 
lapses in specificity. Lest it be judged too harshly, 
however, it is worth noting that numerous text- 
books have been written from each of the per- 
spectives that are covered in the first chapter of 
this book. Nonetheless, as a reader, I was frus- 
trated by the author’s comment that “the public’s 
idea of democracy probably (emphasis added) 
leads to an understanding of the criminal justice 
system in accordance with the ideals of the Due 
Process Model.” (p. 31) Why such an equivocal 
statement; is there no empirical evidence to sup- 
port or reject this supposition? The author later 
states that “it seems to be widely assumed that 
because of court congestion, judges normally pe- 
nalize defendants who do not waive their right to 
a jury trial by imposing longer sentences on the 
convicted.” (p. 135) I felt uneasy by not knowing: 
who is making this assumption, how pervasive 
this assumption is, and the veracity of the as- 
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sumption. In a section on the 14th amendment, 
the author remarks that “all the major protec- 
tions of the Bill of Rights have been incorporated 
(p. 97). . . from 1962 to 1972 incorporation was 
virtually completed.” (p. 99) Why not enumerate 
which protections have been incorporated or sim- 
ply state that all except for the right to an in- 
dictment by a grand jury have been incorporated? 

The comprehensive approach is also susceptible 
to oversimplification and threadbare analysis. For 
instance, despite research to the contrary, the 
author claims that plea bargaining reflects the 
adaptation of the criminal justice system to mod- 
ern realities. (p. 126) Plea bargaining actually 
dates back to colonial times. Furthermore, 
because of insufficient time and resources to ob- 
tain information about the defendant for bail 
setting purposes, the author states that in most 
jurisdictions, judges rely on standard rates to set 
bail. (p. 130) In many jurisdictions, pretrial ser- 
vices agencies assist judges by gathering relevant 
and accurate information about the defendant. 
Standard bail rates are also not universal. 

Parts two through five provide thorough and for 
the most part well-researched discussions of the 
Major components of the criminal justice system. 
The section on the police is divided into three 
chapters. The first chapter provides an historical 
overview of police functions, policies, and decision 
making. The topics of the second chapter include 
police organization and legal constraints on police 
operations. The third chapter focuses on police 
trends and issues, such as police brutality, cor- 
ruption, unionism, and minority relations. It is 
surprising, however, that the chapter does not 
address the issue of drugs. Many questions re- 
Main unanswered in this area: how has law en- 
forcement met the challenge of the increase in 
drug cases; what impact have drugs had on police 
corruption; and what effect has drug testing had 
on recruitment policies and practices. 

The next section addresses the adjudication 
process and is divided into chapters devoted to 
the prosecuting attorney, the defense attorney, 
pretrial processes, the court, and trial and 
post-trial processes. Flowcharts in each chapter 
allow readers to follow the sequence of events 
and the specific roles played by each of the play- 
ers in the adjudication process. Again, discussion 
on the “war on drugs” and its impact on the 
adjudication process is conspicuously absent. Sure- 
ly there is sufficient evidence to show that in the 
past decade, and particularly in the last 5 years, 
drugs have been identified as the most urgent 
problem facing American society. It would have 
been interesting to the reader to learn how the 
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criminal justice system has coped with this prob- 
lem. 

Part four contains chapters on sentencing, cor- 
rections, incarceration, and community corrections. 
Specifically, topics include the purpose of the 
criminal sanction, forms of criminal sanctions, 
development and organization of corrections, and 
such issues as crowding and prisoner rights. The 
chapter on community corrections describes not 
only probation and parole but programs such as 
work release, house arrest, halfway houses, and 
furloughs. 

Part five surveys the history, operations, and 
problems of the juvenile justice system. In the 
epilogue, the author looks ahead to the year 2000 
and speculates on what the criminal justice sys- 
tem will be like then. The author is particularly 
persuasive in arguing that crime cannot be looked 
at narrowly, but that it must be understood in 
terms of a whole host of factors. Demographic, 
economic, social, and political factors all influence 
criminality and the administration of justice. 
Changes in the law and even technology will play 
a part in what behaviors will be defined as crimi- 
nal as well how we respond to these behaviors. 

“Regardless of your personal plans and 
concerns,” the author cautions, “the American 
system of criminal justice warrants continuing 
attention.” (p. 681) On a practical level we share 
a common goal: to rid, or at least reduce, the 
level of criminality. We are especially concerned 
with the rapid rise in drug-related crimes. As a 
society we are of many minds, however, as to 
how to achieve this goal. Some propose enhanced 
law enforcement efforts and harsher sentencing. 
At the other extreme, some call for redefinition of 
crime. In recent years, attention has turned to 
alternatives to incarceration in dealing with cer- 
tain offenders. The alternative dispute resolution 
movement offers alternatives to the criminal jus- 
tice system, such as mediation and administrative 
sanctions. Perhaps the boundaries of the Ameri- 
can system of criminal justice warrant continued 
exploration. These are certainly interesting times. 


Washington, DC JOLANTA JUSZKIEWICZ 


Looking at Alternatives 


Community Managed Corrections and Other 
Solutions to America’s Prison Crisis. By Roger J. 
Lauen. College Park, Maryland: American Correc- 
tional Association, 1988. Pp. 145. $16.95. 
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The author states the purpose of his book is to 
analyze how the United States arrived at the 
present predicament of massive crowding in jails 
and prisons by examining the historical roots of 
incarceration in the last century and the misuse 
and overuse of incarceration in contemporary 
society. This goal he succinctly achieves in this 
slender volume. In the historical and social con- 
text of the 1700’s and 1800's, when our country 
was coping with land expansion, industrialization, 
and growing urbanization, imprisonment began to 
be used as the punishment for law breaking in- 
stead of heavy dependence on severe physical 
punishment and capital punishment. Concurrent- 
ly, probation and parole were being developed as 
alternatives to imprisonment, and today probation 
is the most frequently used judicial punishment. 
Despite this, incarceration is being used at a 
rapidly increasing rate, and America is presently 
facing a critical shortage of jail and prison space 
and resulting overcrowding problems of monumen- 
tal proportions. This is well documented in the 
early chapters of this book. The author’s discus- 
sion of the classic and often conflicting goals of 
retribution, deterrence, incapacitation, and reha- 
bilitation as contributing factors in the increasing 
use of incarceration is informative and basic. He 
states: “The myth is that more prisons will re- 
duce crime. The reality is that prisons are very 
expensive, do not rehabilitate, do not deter, inca- 
pacitate for only very short periods of time, and 


have little or no impact on crime.” In fact “the 


only difference between states that have high 
rates of incarceration and those that have low 
rates is how much money they spend.” In brief 
the problem in corrections today is that too many 
offenders are sent to prison. Is there no solution? 

According to Dr. Lauen more of the massive 
funding for prison expansion must be diverted to 
community based corrections—starting with, but 
not limited to, adequate funding and staffing for 
probation and parole supervision services. The 
cost effectiveness of such a shift in emphasis is so 
startling that a sensible citizenry would back it 
100 percent if the legislators would examine the 
facts and make them known. For example: The 
National Institute of Justice - Baseline Informa- 
tion Project reflects a monthly state prison cost of 
between $1608 and $3393 per inmate. On the 
other hand a per person monthly cost for a pro- 
bationer is only $55 and for a parolee, $82. The 
abolition of prisons is by no means advocated. 
There will always be prisons needed for violent 
predatory offenders. However, research shows 50 
to 60 percent of imprisoned convicts are property, 


not violent offenders. 

Operating within the framework of traditional 
probation services are a wide variety of communi- 
ty based correctional alternatives to 
imprisonment. Research indicates such programs 
are at least as effective as prison sentences in 
terms of punishment and even deterrence. The 
thrust of Dr. Lauen’s work is highly supportive of 
community based correction programs. His treat- 
ment of community managed programs, despite 
the title of the book, appeared less than 
adequate. In fact he seems to place such 
programs in opposition to what are generally 
known as community based programs. He defines 
community managed programs as those developed 
and administered by members of the community 
in which offenders are being served. He states: 
“there is a need for the involvement of communi- 
ty members in correctional policy making.” He 
continues: probation and parole, most halfway 
houses, and other programs are not community 
managed. However, they could be if problems 
were “dealt with by a local board made up of 
community residents.” While community aware- 
ness and support of correctional programs is cer- 
tainly valuable, to this reviewer, community man- 
agement appears to be neither practical nor 
sound correctional practice. The community sen- 
tenced individual should legally remain under the 
courts’ jurisdiction, and supervision and violation 
problems could be greatly complicated by commu- 
nity board management. The authors emphasis 
on total community involvement, to the extent 
that police officers and probation and parole offi- 
cers live in the neighborhoods where they work, 
while idealistic does not seem realistic and would 
be an added problem for staffing community 
based programs. 

Overall the treatment of America’s experience 
with incarceration, its goals, costs, and effective- 
ness are handled in an informative and adequate 
manner. The overcrowding problem is well docu- 
mented. The development of alternative programs 
to prison sentences is presented as a choice, even 
a necessity at the present time. Dr. Lauen ren- 
ders sound information about economic feasibility, 
realistic classification, risk and need assessment, 
and the impact of various sentencing structures. 
The book includes an excellent bibliography and 
several assessment instruments (NIC Model Clas- 
sification System’s Initial Inmate Classification; 
Rand Selective Incapacitation Scale; U.S. Parole 
Commission Salient Factor Score; and the Michi- 
gan Assaultive Risk Scale). This publication 
makes an excellent handbook of value to stu- 
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dents, informed voters, correction professionals, 
and every legislator who has to deal with our 
contemporary correctional crisis. 


Brookville, New York JAMES F. HARAN 


Interesting Terrain 


Introduction to Criminal Justice Research Meth- 
ods. By Gennaro F. Vito, Edward J. Latessa, and 
Deborah G. Wilson. Springfield, Illinois: Charles 
C. Thomas, 1988. Pp. 210. $34.75. 


The authors of this handbook on criminal jus- 
tice research lead the reader on an interesting 
and useful journey through the terrain of 
research design. They strike just the right bal- 
ance between theory and practice, detail and 
generality. The text layout is attractive and the 
overall presentation extremely readable. Each 
chapter has a section of key terms and a study 
guide of questions to test the readers understand- 
ing (and memory!). 

Some of the traditionally “drier topics” such as 
sampling and scaling are brought to life through 
the use of crisp language and clear examples. 
There is a helpful section on qualitative method- 
ology which provides summaries of the advan- 
tages and disadvantages of various forms of par- 
ticipant observation and of types of interviewing. 
The chapter on measurement extends the more 
usual discussions of validity and reliability to 
include the concept of triangulation—the compari- 
son of several measures of one phenomenon. 

It was refreshing to see the authors treat li- 
brary research, a topic often taken for granted in 
research textbooks, to its own chapter, and give 
explicit guidelines on the “how to” of 
computerised literature searches. It was also 
encouraging to see an entire chapter devoted to 
ethics—particularly one which gives practical 
guidelines for the protection of people who partici- 
pate in research. The section on informed consent 
provides one of the best check-lists I have seen 
for what should comprise the minimum informa- 
tion given to people taking part in research. Per- 
haps here, however, it would have been nice to 
see the authors tackle the topic of collaborative 
(‘no such thing as a subject”) research in the 
context of criminal justice. 

This is definitely one of the most practical 
books I have come across on research methodolo- 
gy. My only cavil concerns the placement of the 
chapter on statistics which was a little early for 
my liking and somewhat jarred the smoothness of 
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an otherwise extremely enjoyable journey. Ideally, 
this is a book for beginners; but also one which 
more experienced researchers can usefully use as 
a refresher and as a reminder of the principles of 
good research. 


Wellington, New Zealand JULIE LEIBRICH 


Greater Role for Pardon Theorized 


Pardons: Justice, Mercy, and the Public Interest. 
By Kathleen Dean Moore. New York: Oxford 
University Press, 1989. Pp. 271. $22.95. 


The central argument of the book is that the 
adoption of mandatory, determinate sentences 
coupled with their more severe penalties “will 
require an expanded and crucial role for pardon.” 

This has not been the California experience 
after more than a decade of determinate sentenc- 
ing with constant increases in penalties—though 
perhaps it should have been. This may be due to 
the policies of two diverse governors rather than 
the validity of the author’s thesis as applied to 
the Federal system or systems in other states. 
More likely it is because, as the author reports, 
most people think the current “harsh” penalties 
are too lenient. Few politicians buck public opin- 
ion long, though philosophers often do. 

Nonetheless, the volume lucidly fills a void in a 
literature neglectful of pardon, making extensive 
use of actual cases, anecdotes, and examples to 
clarify its arguments. More importantly, the au- 
thor, an assistant professor of philosophy, pro- 
vides useful, significant guidelines for those who 
issue pardons or wish to evaluate their propriety. 

Since the rationale for pardon is the opposite 
side of the same coin, the book provides an exten- 
sive exposition of the philosophy of punishment 
and its history. Thus, if one has a retributivist 
philosophy of punishment (the determinate, just 
deserts concept), one should frame a retributivist 
theory of pardon, which the author does. In her 
view, a pardon is calicd for only when a reduc- 
tion or remission of punishment is necessary to 
adjust a criminal’s punishment to that which he 
deserves. 

But how is that which is deserved determined? 
Retributivists split on that question, the author 
writes. She identifies two extremes: legalistic and 
moralistic. Legalists are mainly concerned with 
what offenders do and gain. Moralists hold that 
bad people deserve punishment, and _ justice 
should take into account such other factors as the 
motive for the crime, vulnerability of the victim, 
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whether the criminal was sadistic, and whether 
he is repentant. The author believes that the two 
types are complementary, one determining if 
there is criminal liability and, if there is, the 
other moral desert. Together, she writes, they 
specify who must not be punished, who may be 
punished, and who must be punished. 

But then matters get more complicated. In a 
quartet of chapters, the author lists a wide vari- 
ety of justified pardons, attempting to distinguish 
between those pardons or reductions of sentence 
justified by legalistic retributivism, those by mor- 
alistic, and a catch-all where “tinkering” with 
sentences is required. 

The author makes a series of procedural recom- 
mendations. Pardons, she writes, should be 
granted only after conviction and sentencing for 
specific crimes and ought to be accompanied by a 
written statement of reasons. Persons should be 
eligible for them any time after sentencing. Final- 
ly, she holds, pardons should be effective only 
when they are accepted by the person pardoned. 


Sacramento, California WALTER L. BARKDULL 


Reports Received 


Bomb Summary 1988. Bomb Data Center, Fed- 
eral Bureau of Investigation, Washington, DC. Pp. 
32. This publication presents statistics on actual 
bombing incidents reported to the FBI. Data from 
the preceding decade are given for comparative 
purposes. 


Community Corrections Quarterly (vol. 1, no. 2). 
National Institute of Corrections, Washington, 


DC, Summer 1989. Pp. 23. This issue features a 
two-part article on women offenders in the com- 
munity and highlights NIC seminars to be held 
in 1990 that will address community corrections 
issues. 


Fiscal Year 1990 Program Plan. Office of Jus- 
tice Programs, U.S. Department of Justice, Wash- 
ington, DC. Pp. 123. The plan combines the activ- 
ities of all five components of the Office of Justice 
Programs: the Bureau of Justice Assistance, the 
Bureau of Justice Statistics, the National Insti- 
tute of Justice, the Office of Juvenile Justice and 
Delinquency Prevention, and the Office for Vic- 
tims of Crime. 


Juvenile Delinquency Prevention in Sweden: An 
Overview. National Council for Crime Prevention, 
Stockholm, Sweden. Pp. 20. Studies and surveys 
of the past two decades are referenced. 


Tri-Annual Report 1986, 87-88. Montgomery 
County Juvenile Court, Dayton, Ohio. Pp. 55. 
Intake, disposition, programs, and services infor- 
mation is related in this publication. 


Books Received 


Measuring Crime: Large-Scale, Long-Range 
Efforts. Edited by Doris Layton MacKenzie, Phyl- 
lis Jo Baunach, and Roy R. Roberg. Albany, New 
York: State University of New York Press, 1990. 
Pp. 278. 

Parents Who Help Their Children Overcome 
Drugs. By Barbara Cottman Becnel. Los Angeles: 
Lowell House, 1989. Pp. 199. $19.95. 


TO THE EDITOR: 


I want to thank you for publishing the article 
Alcohol and Crime on the Reservation: A 10-Year 
Perspective (Federal Probation, December 1989) by 
Darrell Mills, the probation officer from the 
Cheyenne, Wyoming office. 

Those of us who continue to work on the 
reservations are very much aware of the alcohol 
abuse and related crimes. I have come to the 
conclusion there is little that can be done to solve 
the problem. But, as Mr. Mills points out, we 
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must continue to recognize the “very different 
culture” and at the same time “hold clients 
accountable” as with any alcoholic or drug addict. 

I want to thank Mr. Mills for an excellent 
article. It is one that should be read from time to 
time, if for no other reason than to remind those 
officers on the reservation that we aren’t alone in 
feeling frustrated. 
February 9, 1990 ALAN T. SOLINSKY 
US. Probation Officer 
Spokane, Washington 


The Administrative Office of the U.S. 
Courts recently acquired staff and equipment to 
do typesetting. Consequently, the December 1989 
and March 1990 issues of Federal Probation 
were produced “in house.” A result of the new 
process is the editorial staff's decision to make 
typesetting easier by dispensing with footnotes 
and instead use endnotes, beginning with the 
June 1990 issue. Authors submitting articles 
should prepare their manuscripts in such style. 
Further, authors should provide “clean copy’— 
preferably one original that will be easily 
readable by an optical scanner and one clear 
photocopy that may be marked for typesetting. 


The National Sheriffs’ Association has 
established a court violence clearinghouse to 
serve as a national information source regarding 
the nature and extent of violence in local courts. 
The clearinghouse will provide a means through 
which events involving breaches in courtroom 
security may be monitored and studied. The 
association seeks information from criminal justice 
agencies which have encountered incidents of 
courtroom violence. To contribute information, or 
to learn more about the clearinghouse, write to 
the National Sheriffs’ Association, Clearinghouse 
on Court Violence, 1450 Duke Street, Alexandria, 
Virginia 22314, or call toll-free 1-800-424-7827. 


The American Bar Association has called on 
Congress to step up the drug war by enacting 
legislation to limit the availability of dangerous 
assault weapons. Specifically, ABA President 
Stanley Chauvin urged support for legislation to 
ban the sale of 14 high-tech, combat designed 
weapons which are most popular emong drug 
traffickers. Noting that the number of 
semiautomatic weapons traced to criminal activity 
increased by 57 percent between 1986 and 1987, 
Chauvin called for action “now to prevent a 
permanent military-like escalation of drug crime 
in our nation.” 


M. Wayne Huggins, sheriff of Fairfax County, 
Virginia, for the past 10 years, has been named 
director of the National Institute of Correc- 
tions. The National Institute of Corrections, an 
agency of the U.S. Department of Justice, 
provides training and technical assistance to local, 
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state, and Federal correctional institutions and 
programs. As director, Huggins also will oversee 
the National Resource Center in Boulder, 
Colorado, an NIC division that serves as an 
information clearinghouse and corrections research 
center. Huggins has served as chairman of the 
American Correctional Association’s Commission 
on Accreditation for Corrections and as chairman 
of the National Sheriffs’ Association Detention 
and Corrections Committee. 


The 1990 Adult and Juvenile Corrections 
Directory is available from the American 
Correctional Association. The directory lists 
up-to-date addresses and telephone numbers of 
departments of corrections, as well as operations/ 
capital expenditure budgets, juvenile/adult 
facilities and programs, a death sentence survey, 
and other information. For more information, 
write to the American Correctional Association, 
8025 Laurel Lakes Court, Laurel, Maryland 
20707, or call toll-free 1-800-825-BOOK. 


The 1990 National Symposium on Child 
Victimization is scheduled for April 25-28, 1990, 
in Atlanta, Georgia. Geared to the “Keepers of 
the Children’—all those who serve victimized or 
maltreated children and their families—the 
conference will address such topics as children in 
the ecology of violence, parental rights, risk 
assessment for child maltreatment, and substance 
abuse in the family life cycle. For more 
information, write to the Division of Child 
Protection, Children’s National Medical Center, 
Trinity Square, 111 Michigan Avenue, N.W., 
Washington, DC 20010-2970. 


The National Juvenile Services Training 
Institute will be conducted May 5-9, 1990, at 
Eastern Kentucky University, Richmond, 
Kentucky. The institute is designed for juvenile 
services professionals working in _ detention 
facilities, alternatives to detention, group homes, 
independent living programs, day treatment and 
alternative education programs, and long-term 
juvenile correctional facilities For more 
information, contact the National Juvenile 
Detention Association, Eastern Kentucky 
University, 217 Perkins, Richmond, Kentucky 
40475-3127; telephone: (606)622-6259. 
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